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adivasis, officially scheduled tribes) and their relationship with democracy; Jaipal Singh; AV
the state. This essay makes three interventions. First, | contest ~ '"akkar; 5th Schedule
the prevailing emphasis in Indian history and sociology on
seeing indigenous politics as primarily in opposition to state
institutions and laws. Instead, drawing on representations
from indigenous organisations to the Constituent Assembly
(CA), I highlight an earlier trajectory of engagement with law-
making and state institutions. Second, | show how tribes saw
the making of the constitution as an opportunity to be
recognised as both equal citizens and distinct communities
and offered real alternatives in constitutional design and
ideas of democracy. What is particularly interesting is how,
despite the different constitutional histories of countries with
indigenous populations, there is common core to the
demand for ‘constitutional recognition’ involving cultural,
political and resource autonomy. Third, through a close
reading of CA and committee deliberations, | show how
personalities, processes and contingencies and not abstract
rational deliberations alone shaped constitutional design.
Here, | add to the literature locating the ‘force of law’ in the
procedural movement of files.

In 2017, the adivasis or indigenous peoples of Jharkhand inscribed provisions of
the Constitution on stone monoliths outside their villages, interpreting these to
mean they had the right to self-governance." An anxious administration pur-
chased several copies of the Constitution, a senior administrator confessing
that he had not read much of the Constitution till then, and invited a ‘Consti-
tutional Expert’ to lecture to the village heads. When villagers called out the
Expert’s interpretation of the Constitution as uninformed and proceeded
with what is known as the Pathalgadi (stone installation) movement, the
administration opened fire on their meetings and charged some 10,000
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people with sedition. Despite a more sympathetic government since 2019, the
villagers continue to be embroiled in legal issues.”

Elsewhere in India, adivasis protesting against mining, large dams or parami-
litary camps on their lands have invoked the Constitution, with the police now
claiming that the Constitution is the new weapon of choice for the Naxalites,
banned for armed struggle against the state.” Why would adivasis - among
the most neglected of India’s citizens, for whom the law has been as much a
tool of expropriation as protection - spearhead a movement that engages
deeply with constitutional interpretation? Is this something new, given the
ruling RSS-BJP regime’s antipathy to the existing constitution,* perhaps what
Walter Benjamin described as ‘that image of the past which unexpectedly
appears to man signaled out by history at a moment of danger.”” Certainly,
the increased interest in Dr. Ambedkar, the Chair of the Drafting Committee
of the Constitution, the widespread Preamble-reading assemblies that sprang
up all over the country in 2019 to protest against a discriminatory Citizenship
Amendment Act, or the year-long farmers’ protests against land laws asserting
the freedom of assembly, are all embodied manifestations of a renewed and
widespread engagement with constitutionalism outside the courts.® But in
order to make sense of the centrality of the Constitution to the hopes and
dreams, as well as dashed desires of large sections of Indians today, we need
to go back to the making of the document itself.

When it comes to indigenous relations with the state, the overwhelming
focus has been on antagonism and distance. The Subaltern School historians
entrenched the idea that indigenous consciousness in its ‘pure form’ could
only exist outside of or in stark opposition to the state, as against a nationalist
focus on appropriating existing state power.” Unlike Dalit politics which traces
its history through Ambedkar and the Constitution, Adivasi politics has largely
been studied through the prism of armed rebellions (both colonial and post-
colonial) around resources, resistance to displacement, participation in
environmental movements, or ethnicity and autonomy movements in north-
east India.® Despite the fact that contemporary adivasi organisations have suc-
ceeded in bringing in two major constitutional innovations - the Panchayats
Extension to Scheduled Tribes Act (PESA) 1996 and the Forest Rights Act
(FRA) 2006, their genealogical connection to the moment of constitution-
making has been lost.

This essay aims to uncover some of this earlier history, looking at the making
of the 5th Schedule of the Indian Constitution. The 5th and 6™ Schedules deal
with areas of indigenous concentration in central and northeastern India
respectively, marking them as legally distinct. In common perception, the 5th
and 6" Schedules are merely replicas of the partially excluded and excluded
tracts recognised by the GOI Act of 1935."° On one reading, this is true."'
Yet, the similarities were not preordained and the so-called straight line
between the 1935 Act and the 1950 Constitution actually went through multiple
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bends. The story this essay narrates is precisely how something that was meant
to be different ended up looking similar. From rejecting scheduling, how did
the Congress end up adopting a similar framework? A recent article by Sagar
Tewari argues that it was the communist movements in tribal areas as well as
the demands for statehood in Jharkhand that led to the Congress adopting
‘scheduling’ as a compromise.'* As this essay shows, neither of these contexts
explains why the 5th Schedule took the form it did. Instead, one needs granular
analysis at multiple levels: prior legal frameworks, the formation and working
of the sub-committees and the drafting committee and the negotiations in the
constituent assembly, as well as the personalities and processes involved.

Before going on to look at the specific schedules, I address three common
views in the literature on constitution-making within India: the claimed lack
of public involvement, the dominant tone of deliberative rationality, and the
top-down pedagogic nature of constitutional morality.

A Constitution Made by Elites to Teach Indians Democracy?

In 1947, in the foreword to his Socialist Party’s Draft Constitution, Jayaprakash
Narayan wrote that the work of the Constituent Assembly (CA):

has so far failed to enthuse the country or create adequate interest. Its deliberations
have been dominated by cool and sedate lawyers who give no evidence that they com-
prehend the significance of the turmoiled birth of a nation. There have been no pas-
sionate controversies raised in the Assembly, nor have we witnessed there the din and
dust of any stubborn fight of interests and ideologies; nor even the flash and spark of a
collision of personalities. Thus, the Assembly has carried on its hum drum work for a
year, inspired not by the revolutionary mood and aspirations of the people but by the
natural conservatism and timidity of worthy diwans and legal luminaries."’

This passage encapsulates at least two of the popular misconceptions of the
Constitution-making process — that it was made by elites, mostly lawyers, insu-
lated from politics and the public. The elite charge is accurate in terms of the
limited franchise, but not so the idea that there was little public interest. As
recent work by Shani and Chetan shows,' different communities and individ-
uals mobilised to have their views heard by the Constitution makers.

Tribal organisations, like others, fully recognised the significance of the con-
stitution making moment, both from the point of representation and in terms
of its substantive content. In numerous letters to the CA, they questioned the
credentials of existing CA members to speak for them and demanded adequate
representation on the committees for their own communities. This goes directly
against the accepted view of Granville Austin, the preeminent biographer of the
Constitution, that the CA was seen as representative despite the limited fran-
chise because the Congress was representative in itself and had taken pains
to bring in different shades of opinion from Dr Ambedkar to members of
the Hindu Mahasabha.'® In fact, the tribal constituency had numerous political



184 N. SUNDAR

bidders, not all of whom were represented in the CA - from community based
organisations like the Naga National Council in the Northeast to the Adibasi
Mahasabha in Bihar, Congress-led organisations such as the Harijan Sewak
Sangh which claimed representative rights through their ‘constructive work’
among the adivasis to the Communist Party of India which led armed struggles
in Telengana, Bengal and Maharashtra. There were also anthropologically-
minded administrators who thought it was really they who knew best what
the tribes needed. The question of representation will be explored at greater
depth later in this essay.

The second view of the Constitution as a space of magically insulated delib-
erative rationality,'® has recently been contested by scholars who point to the
need to locate constitution making in the history (Partition, famine, strikes)
and politics of the time.'” Rather than being a space of consensus, the Assembly
reflected fundamental differences of opinion and conflict, often expressed in
combative and even disagreeable terms.'® Yet most of this work has been
based on readings of the Constituent Assembly Debates (CAD), where the
only voices that come to us are those of the members. By looking at committee
deliberations, the correspondence of the CA secretariat, and certain regional
contexts, I show how personal histories and prior relations between the
actors involved bled into the written text. The granular view provided by a his-
torical ethnography of constitution-making reveals how the Constitution was
shaped not just by abstract norms or forces outside but also contingencies
and personalities within, as well as the movement of files, the ordinariness of
bureaucratric procedures, and the immanence of law in its self-referential
procedures."’

In the case of the 5th Schedule, the clash of personalities is best brought out
by the contesting visions of two CA members, AV Thakkar and Jaipal Singh.
They were two very different men with differing styles and claims to ‘represent’
adivasis. Thakkar was chair of the committee drafting what became the 5th
Schedule.?’ Singh, the leader of the Jharkhand based Adibasi Mahasabha, and
an adivasi himself, was his nemesis on the committee.”’ One was an eighty
year old Gandhian social worker, who had abandoned a career as a civil engin-
eer to join the Servants of India Society and was intent on ‘serving’ the most
downtrodden Indians. The other was a man almost half his age, India’s first
Olympic hockey captain, who took up the leadership of his people and declined
to act downtrodden. One refused to travel in anything other than third class
railway compartments, the other flew on private aircrafts if he could and
stayed at the expensive Hotel Imperial in Delhi. One tried to save people
through temperance, the other loved his whiskey and gladly stood people
drinks. One wanted administrative solutions for the problems of the aborigi-
nals, the other wanted political self-determination.

Explaining why social rights were downgraded to directive principles in the
Constitution, Chandoke attributes this to ‘elite containment’ or Congress
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attitudes to struggles led by others, especially the communists and socialists.**
References to contemporary mobilisations by the communists such as the Warli
movement or the Telengana armed struggle are conspicuous by their absence
other than one understated line in a sub-committee report: “The recent rising
of the Warlis has drawn attention, in a rather forcible way perhaps, to their pro-
blems.’> If, however, there was a spectre haunting the making of the 5th Sche-
dule, it was the separate Jharkhand province demanded by Jaipal Singh and the
Adibasi Mahasabha with Jaipal Singh doing his best to bring it on the agenda,
and Thakkar doing his equal best to ensure it did not figure.

Yet, Thakkar’s battles with Ambedkar in favour of adivasi suﬁfrage,24 or his
tireless efforts to persuade Congress governments to attend to the rights of both
‘Harijans’ and ‘aboriginals’ make the constitutional contest of visions more
multi-dimensional than one might assume. As late as 1945, even Ambedkar
was dismissive of the political capabilities of the tribes, wanting to deny them
any representation in the Central Assembly:

The Aboriginal Tribes have not as yet developed any political sense to make the best
use of their political opportunities and they may easily become mere instruments in
the hands either of a majority or a minority and thereby disturb the balance without
doing any good to themselves.*

Thakkar put up a strong public rebuttal to this position, accusing Ambedkar of
‘excessive favouritism for the Harijans and contemptuous denial of justice to
the Aborigines.?® Unfortunately, some of this contempt persisted even
through the CA, with Ambedkar making common cause with KM Munshi of
the Hindu Mahasabha to whittle down the rights of the Tribes Advisory
Council suggested by the Thakkar sub-committee (see section on CAD
debates).”” On the other hand, Ambedkar was committed to adult suffrage,
and believed that the depressed classes and aboriginal tribes could make
common cause, especially over land issues.”®

A third common view on the Constitution was that expressed by Ambedkar,
when he famously claimed that the people had ‘yet to learn’ constitutional mor-
ality and that democracy was ‘top-dressing on an Indian soil, which is essentially
undemocratic.”*® Writing of the wise men of the Constitution, Austin says ‘They
knew that the Constitution must help to bring about the reform, the renascence
of Indian society, that it must embody the national goals and subserve their
achievement.” In the years since, this view of the Constitution as a ‘pedagogic
exercise’ in creating a democratic citizenry has become further entrenched.”

As this essay shows, the various indigenous communities of India had their
own ideas of what democracy should look like and as egalitarian communities
with still extant traditions of self-governance, hoped to teach this lesson to the
rest of India. Many representations emphasised the natural affinities between
tribes and democracy. The Naga National Council made the case for self deter-
mination in a memorandum dated 19 February 1947 saying ‘Democracy in its
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purest form exists among the Nagas.”> The Adivasi Student Fellowship, one
among the many organisations petitioning the CA for a separate Jharkhand
province, wrote:

India is marching towards democracy. We will be the future free citizens of India.
India will be teaching democracy to her children. We are the most democratic
people on earth. We have maintained the principles and ideals of democracy from
the very beginning. What we require at present is protection from disrupting us
into tribes and sub-tribes by the present Government. This tendency is solely
meant to disrupt the democratic Adibasis. In order to keep our identity, our self-
entity and for self determination, we demand a separate province, constituting
Chhota Nagpur plateau and Santhal Parganas with areas adjacent to it with Adibasi
population. By this we will be able to protect our culture, history, civilization and
our very own existence for the service of India. We will be in the vanguard in the
battle field of India’s freedom. Jai Jharkhand Province. >3

Within the CA itself, Jaipal Singh repeatedly emphasised that adivasis were the
first inhabitants of India and were offering to begin relations with other com-
munities anew, on an equal footing and in a spirit of reconciliation despite a
long history of exploitation.’® In all these, we see an attempt at asking for
what Gussen identifies as indigenous claims to ‘constitutional recognition’
rather than handouts or lessons from the state.”

In their representations to the CA, some organisations made proposals for
proportional representation or separate electorates, while others demanded
greater autonomy for their respective areas. The common thread was collective
political rights as a means to ensure rights to land and indigenous culture.”® In a
parallel context, Pommersheimer describes this as a demand for ‘indigenous
federalism,” a mixture of claims to ‘autonomy and participation ... that recog-
nises (despite the forces of colonialisation) significant legitimate (national) pol-
itical authority in the states but also recognises significant reserved powers of
local autonomy in indigenous communities.””” This call for legal arrangements
that would preserve autonomy while ensuring full civic participation would
eventually become a key principle (see especially Article 5) of the United
Nations Declaration on the Rights of Indigenous People (UNDRIP) showing
a common imperative to indigenous people’s aspirations globally.*®

At the same time, indigenous demands for political autonomy were
influenced by other contemporary currents in India demanding federation or
legal pluralism - such as by princely states,”” religious minorities* or by the
communists*' — drawing on different epistemologies and understandings of
sovereignty as part of a larger imagination of independence.

The Jharkhand Back Story

Before proceeding to the site of Constitution making, it is useful to take a step
back.



THE JOURNAL OF IMPERIAL AND COMMONWEALTH HISTORY 187

Like many celebrated periods in history- in this case, the struggle for indepen-
dence and the making of the Constitution - the reality was rather more tawdry
than the representation. As acknowledged even by Congressmen,** many of the
Congress run provincial governments elected in 1937 and 1946 were riven by fac-
tionalism and careerism apart from caste or religious prejudice.*’ As the largest
area of tribal concentration in central British India, Bihar politics were critical in
laying the ground for what transpired in the CA and its various committes.

The correspondence from 1938 till 1950, between Rajendra Prasad, veteran
Congressman and President of the Constituent Assembly, AV Thakkar, and
Jaipal Singh is a study in political rivalry. Prasad, who for all his work on the
national stage remained at heart a Bihar Congressman and a Kayasth
Hindu,** other Bihar Congressmen® including the Congress socialists,*® and
Thakkar, all saw Jaipal Singh as a political outsider, a missionary-supported
Christian and a troublesome figure in their Hindu upper-caste Congress
world where the depressed classes and aboriginals would be spoken for but
not allowed to speak themselves, except through pliable Congressmen.

All through 1938 and the beginning of 1939, when he first returned to Jhark-
hand after working as Finance Minister in Bikaner State, Jaipal Singh wrote to
Rajendra Prasad offering his services and asking Prasad to intervene with the
Bihar Ministers to employ him suitably: ‘I must be given an opportunity to
serve my people. The adibasis, I am one of them, must be helped. They have
been forgotten long enough. Forgive me for mentioning the hapless condition
of the Chhota Nagpuris. Coming back to my home after twenty years I am cut
to the quick at their stationary condition.”” He repeatedly asserted his desire to
work in tandem with the Congress, pointing out that he was married to the
grand-daughter of the Congress founder, WC Bonnerjee: ‘T have always felt
that nothing should be done to weaken the nationalistic forces of India and I
am most concerned that the adibasi movement should be within the major
national struggle for an all-India freedom.™*®

Finally, Jaipal Singh seems to have given up in frustration, writing to Prasad:
‘The Congress and the Bihar Ministry are not the same thing. It would be truer
to say that the Ministry is Bihari rather than Bihar ... have the poor and back-
ward adibasis anything to hope from a Bihari Ministry which has been deter-
mined as its acts show to ignore everybody else at the expense of Congress
principles and to help only the Biharis?*’

Rajendra Prasad responded indignantly, saying that the Ministry must be
given time, asking him to compare Bihar with other provinces, and finally con-
cluding, T cannot help feeling that your opinions expressed so strongly are
based on imperfect knowledge of facts and want of acquaintance with the pro-
vince and its people.” *° However, a letter from GD Birla as President of the
Harijan Sevak Sangh asserting that Bihar fared worst among all provinces in
its treatment of aboriginals was met with a markedly different tone, conciliatory
rather than patronising.”'
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Having given up on the Bihar Ministry, Jaipal Singh plunged himself into
adivasi politics after being invited by the Adibasi Mahasabha to be its President
in 1939. He toured extensively in Chhota Nagpur and its neighbouring princely
states, drawing hundreds of thousands of adivasis to his meetings — or meetings
held in his name - where the issues taken up included begaar or forced labour,
high rents, forest restrictions, and merger with Chhotanagpur.”® The British
authorities kept a close eye on Jaipal Singh’s ‘scurrilous’ and ‘mischievous’
speeches but did not prohibit the meetings, since many of them also doubled
as war recruitment efforts. For instance, at one meeting held in Kharsawan,
‘the lecturers spoke on the war effort but their main theme is reported to
have been sanghatan [organization] of the Adibashis. Tributes were paid to
the leader Jaipal Singh and so, it is said, the Dikus were criticised on the
grounds that they were oppressing the Adibashis who were the real owners
of the soil.>

By the end of 1939, Jaipal Singh was becoming a threat to the Congress Min-
istry in Bihar. They were keen to see differences develop between Christian and
non-Christian adibasis,”* and propped up their own alternative to Jaipal Singh
in the form of Devendra Nath Samanta, even though Thakkar Bapa accepted
that ‘Devendranath Samant has not much in him, except that he is an educated
aboriginal.”>

A letter from a Bengal Congressman Jimut Behen Sen is candid in its apprai-
sal of Samanta as well as the Congress’ role in supporting him: ‘Devendra
Samanta was pampered, he was made to believe that he would be made a min-
ister or a Parliamentary Secretary. His joining the Congress (from the Unnati
Samaj) was another fuel to the fire. He is not regarded as an aborigine by the
aborigines - in fact, he is not - and the aborigines thought that this is a
move of the Congress party to stifle them by means of a bribe.””®

There were a variety of competitive interests involved. One important sub-
text of Thakkar’s constructive work was countering Christian missionaries,
for which he also sent his trusted aide PG Vannikar to Mandla, and Ramakant
Keshav Deshpande of the RSS to Jashpur. *” As Jharkhand separatism grew,
Thakkar also proposed a committee to oversee adivasi welfare as well as an
adivasi workers conference in 1946. When Prasad suggested that it might be
seen as competing with Jaipal Singh, he responded saying the “The Adivasi
Sabha is a talking body or an agitating body. The Committee that I propose
is a silent constructive body of actual workers.>®

Jamshedpur union politics was another site of contestation between the
Adivasi Mahsabha and the Congress (as well as factions within the Congress).
Jaipal Singh played the role of strike breaker, asserting the dignity of the adivasi
workers, especially women, at the receiving end of outsider foremen.”® While
the Congress opposed the war effort, Jaipal Singh saw in it an employment
opportunity for his people and recruited extensively. Election time — both dis-
trict board elections and assembly elections (1946) were violent affairs, with
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both the Adibasi Mahasabha and Congress complaining of violence and booth
capturing by the other, and the Congress claiming that the Muslim League and
Adibasi Mahsabha worked together in the disturbances.”” The Congress also
disrupted Communist campaign meetings in 1946 and injured candidates.®’
Jaipal Singh himself lost from Ranchi in the 1946 election but the Adibasi
Mahasabha won enough seats to send him to the CA.

At the same time, a modicum of commitment to democracy and desire for
conciliation ensured that lines of communication remained open. Even as
they dismissed Jaipal Singh and the demand for a separate Jharkhand province,
Thakkar and Prasad recognised the basic truth in his argument that adibasis
were not being given a fair share in Bihar. Both of them repeatedly wrote to
the Bihar Premier, Sri Krishna Sinha, urging a separate portfolio to look after
aboriginal and Harijan affairs, appointing parliamentary secretaries or a
cabinet minister from amongst adibasis in Chhotanagpur. They recognised
that what was at stake was both substantive and ascriptive representation.
The real sticking point was what Jaipal Singh correctly identified as the over-
whelming parochialism of the Bihar Congressmen who could not bear to
give adibasis the recognition they deserved.

Both Prasad and Thakkar thought that co-opting Jaipal Singh into the Bihar
Cabinet might work to stem the demand for a separate Jharkhand. Prasad wrote
to Sri Krishna Sinha: “The experiment which we have made here in appointing
Dr. Ambedkar [to the Union Cabinet] has so far proved quite successful and it
is certainly worthwhile considering whether it should be repeated there also.”®>
By 1948, despite his earlier skepticism of Jaipal Singh,®” Thakkar was even more
forthright:

Bihar Government’s welfare work for Adibasis has already been described by Con-
gressmen themselves as ‘a defence mechanism against the separation movement’
which is, I regret to mention, a reality. It is time the Bihar Govt. include at least
one Adibasi immediately in the Cabinet. I am told that an offer had been made to
Shree Jaipal Singh, but he appears not to be in a mood to accept the offer. It may
be he does not want to work with so selfish and corrupt colleagues.®*

The Adibasi Mahasabha and its various offshoots in different districts of Chho-
tanagpur (CN) and Santhal Parganas (SP) were arguing for a separate province
on the grounds that CN and SP together constituted a dominantly aboriginal
area essentially different from Bihar proper, ‘ethnologically, geographically, his-
torically, geologically, linguistically, culturally and economically.” This was
backed up by detailed histories, comparison to smaller provinces like Sind
and Orissa, census figures etc. For instance, the Adibasi Mahasabha argued
that if CN, SP, Saraikela and Kharsawan and the states of Gangpur, Jashpur,
Bonai, Bamra and Chhattisgarh States Agency were taken together, adibasis
would exceed 50% even after the migration to tea gardens in Assam and
Bengal. Contesting the Bihar government’s claim that Jharkhand would be a
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‘deficit’ area, they argued for a more equitable distribution of resources, with
investment in education (including degree colleges and mechanical and indus-
trial training institutes), roads, irrigation, restitution of adivasi lands, and
employment for locals.®®

The attitude of the Bihar Ministry towards Jharkhand is evident from a
speech given by Premier Shri Krishna Sinha, in which he described the attitude
of the Adibasi Mahsabha as ‘impertinent” and said that ‘Jaipal Singh would be
entirely mistaken if he thought that in a Legislature for, say, CN, the aboriginals
would have their way’ since adivasis were no more than 25% of CN and SP
taken together, and culturally, linguistically and religiously divided.®® A
common refrain was to accuse the movement and Jaipal Singh, in particular,
of being funded and supported by European capitalists, Christian Missionaries
and the Muslim League, and of representing only Christian adivasis, a claim
that the Mahasabha denied. But leave alone Jharkhand, they were not willing
to concede even the other limited demands. In exasperation, Thakkar warned
the Bihar Ministers, during the course of the CA sub-committee’s tours that
‘Until the political aspirations of the Adibasis were satisfied he would not be
able to serve Bihar in the way he wanted and that the separation movement
should not be belittled.””

As subsequent sections show, much of this rivalry spilled over into the work
of the sub-committee drafting the 5th Schedule. Before that, however, I lay out
the legal and administrative history of the provisions.

The Prehistory of Scheduling

Marking off certain regions and their inhabitants under a special legal frame-
work, the basic concept of scheduling, has an old history. In the genealogy pro-
vided by JP Mills, then on special duty in the Reforms Office of the Government
of India (GOTI),®® the colonial government responded to ‘problems’ (read rebel-
lions) emerging from the expansion of Presidencies by removing regulations for
specific areas. These came to be known as ‘deregulationising acts.” The first list
of backward tracts was created under the 1870 Statute 33 Vic. Cap 3 passed by
the British Parliament.®® The Scheduled District Act (SDA) of 1874 and Laws
Local Extent Act of 1874 followed. SDA created a schedule of districts and
declared the written law for each district, leaving customary law untouched.
This was followed by the GOI Acts of 1919 and 1935, which drew up lists of
backward tracts, and superimposed dyarchy on this map of exclusion, leaving
the tribal areas under the control of the central government while transferring
certain powers (and non-tribal areas) to the elected governments.”®
Scheduling was marked by an oscillation between the fear of armed uprising,
ideas of paternalist protection, as well as a form of racism that underpinned
both the fear and the paternalism. At one level, this attitude was not
confined to tribal areas but characterised the broader framework of colonial
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rule post-1857.”" In analysing the 1935 GOI Act, Muldoon writes that the
British were willing to concede only limited governance because India as a
whole was perceived as an ‘authentically primitive’ place, whose apolitical
rural inhabitants were not interested in elections.”” The British saw themselves
as ‘trustee or guardian, charged less with nurturing Indian political develop-
ment than with protecting Indians from themselves.””

However, globally, ‘trusteeship’ came to be a defining feature of state
relations with indigenous peoples, whether settler states like the USA which
signed treaties with sovereign nations, or colonial states like India. As control
intensified, and the conflict of interest between the ‘trustee’ state and the
peoples whose land it coveted grew, the humanist rhetoric of trusteeship
came to the fore.”*

Nationalist opposition to ‘scheduling’ was couched in the language of
‘extending democratic and self-governing institutions to all parts of India’
but was also motivated by the resources available in indigenous areas. The res-
olutions of the Faizpur (1936) and Haripura (1938) sessions of the Congress
declared: ‘This Congress is further of opinion that the separation of these
Excluded and Partially Excluded Areas is intended to leave a larger control of
disposition and exploitation of the mineral and forest wealth in those areas
and keep the inhabitants of those areas apart from the rest of India for their
easier exploitation and supression.”””

Further differences marked the colonial and nationalist position on schedul-
ing. Colonial —anthropological and administrative — interest in keeping tribal
areas distinct drew on a conception of tribes as honest and democratic, com-
pared to the conniving caste Hindu.”> A Memorandum for the Statutory Com-
mission on the Backward Tracts of Bihar and Orissa (1935) defends not
extending ‘reforms’ or ‘elections’ to these areas on the grounds that they
already enjoyed a measure of self-governance through indirect rule:

‘Tt may be argued, however, that the Santal and to a considerable extent the non-
Santal of this district, has an effective system of self-government which the Bihari
and Oriya have not. It rests on the support of the local officers, whose duty it is to
maintain the authority of the headman against the individual and to prevent abuse

of that authority, when it is exercised against the interests and wishes of the village

community.”’

Jharkhand activists and ideologues - in the 1940s and now - put a similar posi-
tive spin on legal exceptionalism, seeing the scheduling laws and special tenurial
laws like the Chotanagpur Tenancy Act (CNTA) and the Santhal Parganas
Tenancy Act (SPTA) as colonial concessions to adivasi rebellions.”®

There were differences, however, within the colonial administration, and not
just between the nationalists and the British. The listing of backward tracts in
the GOI Act of 1935 involved negotiations between British MPs keen on pre-
serving excluded areas from the provincial governments, and officials (as also
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residents of these tracts) arguing that their inhabitants were no longer back-
ward. One irate civil servant, Sir Eyre Gordon, described the proposals for
exclusion of specific areas in the Central Provinces as ‘com(ing) from
someone who left the province last century.”” The Bombay government
reported of the West Khandesh district and Panchmahals that ‘plenty of
Bhils with experience of local Board Administration and sufficient intelligence
to be members of Provincial Legislatures can be found in these areas.’®’
Sections 91 and 92 of the GOI Act of 1935 providing for Excluded and Par-
tially Excluded Areas eventually compromised by giving the Governor powers
to apply or not apply laws to these areas as he saw fit, and to make regulations
for the ‘peace and good governance of these areas’ (with the assent of the Gov-
ernor-General). Governors were under an ‘Instrument of Instructions’ to
ensure they carried out their responsibilities. While the Provincial Legislative
Assembly decided funds for the partially excluded areas, the Governor could
overturn their decision if he felt that more was needed. At the same time the
1935 Act severely restricted the areas which were totally excluded, making
not just a preponderance of tribal population but administrative convenience
as well as economic value a criterion for demarcating partially excluded areas.®'
In Northeast India, the continuing need for ‘pacification’ meant somewhat
greater autonomy. Stuligross argues that in the contours of the assimilation
vs integration vs isolation debate prevalent at the time,®* the 5th Schedule

made for ‘assimilation” while the 6™ Schedule attempted ‘integration’.**

The Numbers Game: Representation in the CA

Expediency led the Cabinet Mission under whose aegis the CA was formed and
the Congress to abandon the long standing dream of a CA elected by adult fran-
chise in favour of one indirectly elected by the Provincial Legislatures formed in
1946.%

Given the property, tax and educational requirements, Austin estimated that
merely 28.5% of the adult population was able to vote in the 1946 elections.®
The exclusion was keenly felt. Godavari Parulekar writes: ‘At the time of the
Bombay Legislative Assembly elections in 1946, hundreds of them (Warlis)
marched to the polling booths. In those days there was no adult franchise
and the Warlis were indignant to see that while all their exploiters were
voters, all of the Warlis were not.”®®

Under the 1935 Act, while seats had been reserved for tribes in the provincial
legislatures, these were much below their proportion of the population. For
instance, in Bombay presidency, tribes were 7.74% of the population but had
0.57% of the total seats, in Bihar, they were 13.9% of the population and had
4.6% of the seats, in CP and Berar they were 17.47% of the population with
0.89% of the seats, while in Assam 24.36% of the population had only 8.33%
of the seats.®” Tribes were about 6% of the total Indian population.®®
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While the unfairness in representation was evident even from the existing
census figures, adivasi groups in Jharkhand claimed that the census figures
were themselves underestimates of the actual percentage of adivasis in
Bihar.®® For instance, the Palamau District Adibasi Sabha asked how the Cho-
tanagpur and Santhal Parganas which in 1928 was some 88% tribal (based on
the Governors submission to the Simon Commission) was according to the
1941 census only 45% tribal.”’

Another memorandum by the Dalbhum Adibasi Sabha® pointed to the
injustice of Muslims with 47 lakhs in Bihar getting 5 seats in the Constituent
Assembly while the more numerically dominant adibasis at 50.5 lakhs were
included in the 31 general seats. Of these, the Adivasis should have got 6-7
seats, but instead the Bihar Congress sent only two token adivasis, Boniface
Lakra and Debendra Nath Samanta, to the CA. The Sabha Memorandum,
however, concludes on an optimistic note:

‘But fortunately there is the Adibasi party in the Bihar Assembly and it managed to
elect one real Adibasi representative Marang Gomke Jai Jaipal Singh, the President
All India Adibasi Mahasabha to the CA. Thus the 3 Bihar Adibasi representatives
to the CA represent only 30 lacs of adibasi in Bihar and the rest 31 lacs of Bihar adi-
basis are represented by Hindus (Dikus), but truly speaking the entire 61 lacs of Bihar
Adibasis are represented by only one real Adivasi, the aforesaid Marang Gomke.’

As the CA debates reveal, this seemingly bombastic claim was perhaps an
understatement. Jaipal Singh was not only the sole tribal representative of
Bihar but the sole tribal representative for the whole of central India.

The Advisory Committee on Fundamental Rights, Minorities and Tribals

To offset the low representation of minorities, the Cabinet Mission plan of 1946
included provisions for the protection of tribes:

The Advisory Committee on the rights of citizens, minorities, and tribal and excluded
areas should contain full representation of the interests affected, and their function
will be to report to the Union Constituent Assembly upon the list of Fundamental
Rights, the clauses for the protection of minorities, and a scheme for the adminis-
tration of the tribal and excluded areas, and to advise whether these rights should
be incorporated in the Provincial, Group, or Union constitution.”

On January 24, 1947, the CA appointed an Advisory Committee of 50 members,
with the President authorised to nominate 22 more. Govind Vallabh Pant’s
speech moving the resolution mentioned that out of 50, 13 would be represen-
tatives of Tribal and Excluded Areas, and out of the 22 nominations by the Pre-
sident, five would be from tribal areas and 7 from Muslim minority provinces,
the other ten being left to the discretion of the President. The Advisory Com-
mittee would appoint sub-committees to prepare schemes for the adminis-
tration of the Northwestern tribal areas, the Northeastern tribal areas and the
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excluded and partially excluded areas in areas ‘other than Assam’.””> ‘Each of
such sub-committees may co-opt not more than 2 members from the particular
tribal territory under its consideration for the time being, to assist it in its work
in relation to that territory.””*

Pant assured the assembly that ‘the voice of the minorities and the represen-
tatives of the Excluded and Tribal Areas will preponderate in this committee’
and that ‘unless the questions are examined very closely by qualified persons
and local opinion is fully consulted, it will not be easy to reach conclusions
that may suit the requirements of the particular areas.””

Going by the CA resolution, there should have been a minimum of 18 tribal
representatives, in addition to those co-opted from specific areas visited. But at
the first meeting of the Advisory Committee on 27 February 1947 when the
members of the committees were named,”® there were only 6 representatives
of the tribes themselves (not counting the two Pashtun representatives from
the NWFP).”” Congressmen like Gopinath Bardoloi and AV Thakkar were
put in charge of the committees dealing with Assam and ‘areas other than
Assam’. Thakkar had been nominated by Rajendra Prasad along with Raj
Krushna Bose, a nondescript Congressman from Orissa, who also served on
the ‘other than Assam’ committee.”®

Jaipal Singh repeatedly raised, both in the CA and in letters to the Assembly
secretariat, the paucity of tribal members in the CA,”” and argued that they were
being denied the ‘full representation’ they were promised.'®” Having six tribal
members, he said, was ‘only a matter of political window-dressing’ and asked if
there was any provision to bring in more adibasis, especially adibasi women,
into the CA, as well as representatives of numerically important tribes like
Gonds (32 lakhs) and Bhils (23 lakhs).'! Singh also tried to argue for adibasi
representation on the committee negotiating with the princely states since
they included 17 million adibasis but was shot down on the grounds that the
(Congress run) State Peoples Conference had the issue under control.'%?
Finally, noting that rather than Congressmen, some scientific experts like
Verrier Elwin, BS Guha (Director of the Anthropological Survey) or the anthro-
pologist D.N. Majumdar of Lucknow University should have been co-opted, he
emphasised that ‘Whichever way we look at the problem, we cannot, within the
nine members, represent duly in the Committee all the 34 Excluded Areas.’'*

Similar opinions were being voiced across the length and breadth of tribal
India.

Demands for Representation

‘Representation’ was key to the politics of the time, with the Congress claiming
that it provided what Hanna Pitkins calls ‘substantive representation’, while
other parties (Muslims, depressed classes, Sikhs, Adivasis) were only providing
‘descriptive representation’.'”* Where the people to be represented were
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thought to need ‘uplift’ like the aboriginals, the Congress (as well as Hindu
Mahasabha) case to be ‘acting for’ them seemed even stronger in their own
eyes. Put another way, the Congress claimed the universalist high ground of
‘national unity and ‘citizenship’, while everyone else was reduced to sectional
interests.'*

Contrary to the general impression that demands by particular communities
for representation were based on ascriptive choices, the petitions submitted
show that adivasi communities had a more substantive idea of representation.
There was resentment at people who were seen as Congress stooges — not every-
one who was nominally a member of the depressed classes or aboriginals was
seen as entitled to speak for them. For instance, a telegram dated 10™ December
1946 from the President Khasi National Durbar (Shillong) and Hills Union to
the Secretary, CA stated: ‘Hill Tribes of North east Frontiers are totally unrepre-
sented there. Mr Nichols Roy simply Congress nominee not theirs. Framing
their own constitution. Reserving Right of Secession from Hindusthan. Pray
Publish.’'*®

While the attack on Rev JJ Nichols Roy’s credentials to be in the CA may
have been unjustified, that on Phul Bhan Shah, a Gond landlord, seems war-
ranted by his utter lack of contribution to the sub-committee framing the 5th
Schedule, leave alone the wider CA. His letterhead lists him as Phul Bhanu
Shah, MLA, Landlord and Proprietor Dhala Estate, Vice Chairman, Dist
Council Chhindwara & Officer in Charge Harrai Pagara Estate, District
Chhindwara, Central Provinces.'”” A typed representation from the Aboriginal
Mahasabha dated 20™ February 1947, emerging out of a meeting held in
Mandla, accuses Phul Bhan of buying his seat in the CA and of being interested
only in perpetuating zamindari in the CP. Phul Bhan, it states, had little edu-
cation and no experience, could barely write, and had done nothing for the
tribes. His only qualification was that ‘he can hold up his hand well while
voting.” The petitioners said that meetings of aboriginals were being held all
over CP to protest since his ‘selection is waste of national money and dark
future for aboriginals.’'%®

Many associations and communities expressed the feeling that the making of
the Constitution was a pivotal point for them, ‘a matter of life and death,” for
which having the right representative was of extreme importance.'” The
Mizo Union, which unlike the Mizo Chiefs, wanted merger with India,
argued that ‘exclusion from representation in framing the Constitution of
India means exclusion from the general life of India, it is therefore decided
that if they are excluded from duties of framing the Constitution of India,
they will make their own constitution according to their own model ... The
Working Committee of the Mizo Union wish to inform the present Constituent
Assembly members and the Advisory Committee members that it would be a
waste of time to frame the Constitution for Lushai people other than their
own nominee.''® In fact, the Mizos did frame their own Constitution,
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modifying provisions of the 6 Schedule, which they submitted to the CA at the
end of October 1948.""!

Some individuals also canvassed for inclusion like P. Kodandaramiah, a
Gandhian social worker in the Agency Areas of Madras, who had set up the
All India Excluded and Partially Excluded Areas Association, Rajahmundhry
in 1935. This association attempted to work as an internal caucus, taking
forward the old Congress stand against having any specially demarcated (par-
tially excluded or scheduled) areas. He was endorsed by CA members Anantha-
sayanam leyengar and Pattabhi Sitaramayya as the only representative from the
South, and eventually coopted as a member of the sub-committee ‘other than
Assam’.'"?

Once the Draft Constitution had been circulated, the demand for represen-
tation on the sub-committee and CA gave way to more specific objections. For
instance, the CA received representations from the Mar Mongolian Federation
of Assam protesting against powers given to the District and Regional Councils
and wanting central guardianship. The Naga National Council wanted an
interim government for ten years after which they would be free to choose
(in keeping with the Hyderi agreement). The Assam Tribal Sangha wanted con-
stitutional safeguards to be extended for 25 years. The Garo National Council
rejected regional councils, and wanted control over all types of forest."'> The
Adivasi organisations of central India wanted separate statehood (Jharkhand),
more funds for education and control over land.

The Communists were on the same page as the tribal parties like the Adibasi
Mahasabha and the Naga National Council (NNC) in speaking not of ‘back-
wardness’ but of ‘exploitation’.'"* Their vision of tribal rights in the consti-
tution also involved special areas or scheduling: “Tribals and similar
backward people living in compact areas to be given the right to form auton-
omous regions inside the provinces concerned. The Central as well as every
Provinical Government must assure economic and cultural development of
these tribal areas. Administration of agriculture, education, forest, shall be
the jurisdiction of the Autonomous unit of the tribal and semi-tribal
people.''® The concept of autonomy here was developed in practice in the Tel-
angana armed struggle through the ‘sanghams’ which redistributed land,
managed conflicts etc.''® In the Northeast, the Communist Party of India
(CPI) urged the Congress to stop governing through bureaucrats and transfer
interim government, pending constitutional changes, to representative Hills
People organisations like the NNC or Mizo Union.""”

There were also several non-tribal letters protesting against any special form
of governance for the tribals, or contesting areas that were to be scheduled,
especially in Jharkhand. For instance, the Kurmi Kshatriya Zila Samiti, the Cho-
tanagpur Citzens Protection Association and the Deoghar Bar Association
objected to the inclusion of ChhotaNagpur and Santhal Parganas as scheduled
areas, arguing that they would encourage separatist tendencies.''®
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Committee Deliberations
The Working of the Sub-committee for Areas other than Assam

Even before Jawaharlal Nehru suggested the formation of three sub-committees
for the tribes — for the NW, NE and the rest of India, the secretariat of the Con-
stituent Assembly consisting of civil servants had already been at work."" They
planned the tours of the Advisory Committee and wrote to the provincial gov-
ernments gathering data on their tribal populations and the names of compe-
tent officers to depose before the Committee.'** From July 1946 through 1947,
the Secretariat sent repeated reminders to the provinces on the urgency of the
issue.

Because of the contacts of the members themselves, especially Thakkar’s con-
tacts with members of the reformist Servants of India society, the influence of
anthropologists associated with government like Elwin, Guha or Hutton, and
the over-riding control by government which meant a preponderance of
officials, the views available to the Assembly committees were decidedly con-
strained.'””’ The mark of a bureaucratic framework lay heavily on the
framing of issues before the committee. A questionnaire sent to the provinces
asked about tribal experience with elections, political parties, administrative
arrangements, and the people who could speak for the tribes."** In fact,
because of the property qualification, few across India, not just tribes, had
experience with elections. Those who did speak, like Jaipal Singh, were not
taken seriously.

The sub-committee toured Madras, Bombay, Bengal, Central Provinces and
Orissa, without much apparent conflict, between 14™ March and 8™ April 1947.
In both Orissa and the Central Provinces, the governments claimed to be
working on Thakkar’s advice.'”> However, its tour to Bihar was postponed
several times and severely curtailed, and they were not able to visit Lahaul
and Spiti at all due to the ‘communal disturbances’” in East Punjab as Partition
violence was described.

Relations between Thakkar and the CA staff were sometimes strained.
Thakkar complained to Ramadhyani, the Deputy Secretary in the CA, that he
was ‘doing every important thing without consultation with your Chairman.’
He accused him of fixing the tour programme in Chhotanagpur and keeping
12 days for Bihar when all the other provinces collectively had been covered
in 25 days. Ramadhyani blamed the miscommunication on poor phone connec-
tivity. Despite the best efforts of HVR Iyengar, the Secretary, to defend his
junior and pacify the old man, Thakkar was not mollified saying that if Ramad-
hyani knew phones were faulty, he should have arranged for a personal
meeting.124

Phones were not the only mundane issue that affected Constitution-making.
There was also the delicate question of whether cold drinks and cigarettes
should be served at committee meetings (finally decided in favour of cold
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drinks alone); what class of railway compartments should be booked,'?* the
pecking order of accommodation and the timings of the depositions.

Where Jaipal Singh had provided an expansive list of the names of people
whom the sub-committee should meet in Bihar, including representatives of
the Adibasi Mahasabha, Muslim League and Hindu Mahasabha, Separation
League, landholders, Church representatives, teachers, labour federation,
lawyers, parganaits (traditional headmen), Kolhan Consumer association and
others, Thakkar dismissed almost all of them as having no real association
with tribal welfare. His definition of welfare extended only to education,
health and agricultural improvement. Thakkar also refused to coopt on the
sub-committee a Santhal from Bengal recommended by Rajendra Prasad on
the grounds that he would have to ‘reckon with Shri Jaipal Singh, who will
surely put up his own Santhal from Santhal Parganas for cooption.” Eventually
the majority of people the committee met were Congress MLAs and Bihar gov-
ernment officials.'*® Thakkar seems to have been much influenced by a pamph-
let prepared by the senior Bihar Congressman, Sachidanand Sinha, laying out
the case against a separate Jharkhand province.'*”

During the hearings itself, people complained of highhandedness by the
Committee. For instance, the Singbhum District Adibasi Sabha, the parent
body of several adibasi associations within Singbhum, alleged that their voice
was being suppressed.'”® Instead of listening to the parent body, Thakkar
allowed only one representative each from some of the constituent elements
like the Labour Federation, the association of traditional headmen (Mankis)
and the women’s federation to meet them. In protest, the whole group left
the room."”® Thakkar also defended the administration on a complaint that
two adivasi women had been shot by the police during the collection of the
paddy levy, saying it was regrettable but necessary."*’

‘A Scheme for Administration’

Thakkar was determined that the task of the committee was concerned only
with drawing up a ‘scheme for the administration’ of the scheduled areas and
demands for a separate province could not be counted as having anything to
do with administration. He enlisted BN Rau, who as Constitutional Advisor
dutifully provided ‘legal advice’ that in the current scheme, the integrity of
existing provinces was to be maintained and excluded & partially excluded
areas could not be separated out from existing provinces. “The Sub-Committee
in question is bound by that plan inasmuch as it was appointed by the Advisory
Committee set up under the plan.” **'

Had the NWFP not gone out of the reckoning due to partition, this
definition would not have gone uncontested. Sir Olaf Caroe, Governor of the
NWEDP, reflected on precisely this point: ‘It is unfortunate that Para 20 of the
Cabinet Mission’s Statement spoke of a scheme for the administration of the
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tribal areas (underline in original). ... if the problem is approached from the
angle of administration it will place the Committee on the wrong footing in
their dealings with the tribes ... .It must be recognised that the tribes are free
to negotiate just as the States are ... it will be necessary for the framers of the
new Constitution for India to negotiate agreements with them in the future
also. Their strong spirit of independence must receive full weight.’'** He also
noted that ‘the tribes might make any transfer of rights without consent
difficult ... The Afridis have recently put it in a Pathan phrase when they said
they were not willing to be married in Delhi without their consent.”’*> While
some of this reasoning was also used in the case of the Assam tribes, the Con-
gress members in the mainland provinces evidently thought they were author-
ised to speak on behalf of the adibasis and without their consent.

Further, the CA leaders were not such sticklers for the text of the Cabinet
Mission plan when it suited them. Responding to Sachidanand Sinha’s query
on the terms of reference for the sub-committee, Prasad wrote that while it
had been constituted under the Cabinet Mission Plan, the Indian independence
bill ‘gives full powers to us to frame our own constitution and to pass any laws
we like including laws repealing parliamentary statutes and this very Bill by
which the Indian independence is established.'**

The final report of the Sub-committee for the Excluded and Partially
Excluded Areas (other than Assam) has the stamp of a one-man show by
Thakkar. It described the Adibasi Mahasabha as having ‘a very large advanced
or Christian element,” and attributed the demand for Jharkhand to ‘mere local
ambition’ in addition to genuine grievances.'”> Both Jaipal Singh and
D. N. Samanta entered dissent notes arguing that all of Santhal Parganas and
Chhota Nagpur should be treated as scheduled areas.

The Sub-committee vs the Drafting Committee vs the CA: the Gradual
Whittling Down of Powers

The sub-committee reports involved an extensive filtering of the views of
adivasi communities on the ground. Their recommendations then underwent
further changes at the hands of the drafting committee,'*® and even further
changes in the CA.

In response to a query from Jaipal Singh as to where the concept of ‘sched-
uled’ came from (replacing the word aboriginal and tribal) since the sub-com-
mittee had never discussed scheduling, Ambedkar argued that the term ‘adivasi’
was too generic and had no ‘definite legal connotation’; the concept of sched-
uled tribes would therefore enable a precise answer to the question of who
was entitled to the relevant privileges."”” The exact lists were finally left to
the President to notify, since the CA ran out of time."”®

As for ‘scheduled areas’, Ambedkar noted that they were nothing other than
the partially excluded areas of the 1935 Act.'® In the 1935 Act, however, laws
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had to be specifically applied by the Governor to both excluded and partially
excluded areas.'*” The drafting committee changed this to the presumption
that in the 5th Schedule all laws would automatically apply, unless specifically
waived, while only in the 6™ Schedule would they have to be specifically
applied."*!

In the CA, Jaipal Singh pointed out several features that had been whittled
down by the drafting committee.'** The most important change was the dimin-
ishment in the powers of the Tribes Advisory Council (TAC). The fundamental
difference between the new Constitution and the 1935 Act was that a TAC con-
sisting of elected members was to exercise democratic oversight over the Gov-
ernor. In the CA, however, from it being their ‘duty’ to advise the Governor on
all matters relating to the Scheduled Tribes of the state, they could now only
advise on matters that were referred to them by the Governor. Yudhisthir
Mishra representing the Orissa states supported Jaipal Singh, pointing out
that the Governor might well not refer important matters to the TAC.

KM Munshi’s counter argument, which carried the day with Ambedkar, was
that if it became a duty of the TAC to advise on ‘administration’, they would
become ‘miniature senates’ and advise on the appointment of Collectors, or
the administration of forests and even law and order, whereas their role
should be confined to the ‘welfare and advancement of tribes.” If Jaipal
Singh’s amendment went through ‘the result will be that nothing could be
done in a small scheduled area in a district without consulting the Advisory
Committee.” He also questioned the ability of TACs to advise on acts of parlia-
ment, giving as an example, the intricacies involved in something like a money-
lenders act.'*

The role of the Governor in the 5th Schedule itself figured more as an admin-
istrative relic from the colonial 1935 Act than one with substantial powers. As
long as the Governor was appointed by the British, the institution was a way of
controlling the Congress governments. But once the Governor became an
appointee of the central government, their ability to act independently and
protect the tribes was diminished. In the CA debate in May 1949 over
whether the Governor should be elected (as originally planned) or nominated
(as proposed by the Drafting Committee and eventually carried through), Dr
Ambedkar had argued that ‘since the powers of the Governor were so
limited, so nominal, his position so ornamental’ elections would be pointless.'**
Barely a few months later then, in September 1949, it was disingenuous to make
the powers of the TAC dependent on the Governor’s discretion.'*

The sub-Committee’s recommendation that the Governor be required to
report on the condition of scheduled tribes within the state as a whole not
just within scheduled areas was also taken away. A loophole clause provided
for this report to be submitted not annually as a statutory duty but ‘whenever
so required by the President’. This effectively left large numbers of adivasis
outside of any protective fold, other than that of reservations.
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The Thakkar sub-committee had recommended allowing different judicial
systems and customary law to operate. As late as October 1948, the drafting
committee envisioned that topics under which separate laws could be made
(and which would be passed depending on the advice of the TAC) included
(a) all social matters (including marriage, inheritance and property), (b) land
and tenure and (c) village panchayats. Most importantly, scheduled areas
could have enforced, to some extent, their own criminal law.'® This was also
dropped from the final form of the 5th Schedule, subjecting adivasis to the
extortionate pressures of the Indian police and the penal code.

Another important provision that was dropped from the Sub-Committee’s
report, and which would have clearly shown the pattern of internal colonialism
in these resource rich areas, was the recommendation that income from and
expenditure on scheduled areas should be separately shown in the provincial
budget.

These intrinsic flaws in the 5th Schedule have been more than borne out by
the past 70 years. The dependence of the 5th and 6™ schedules on the powers of
the Governor, the rapid deterioration in the Governor’s role and status as an
independent actor, the balance of political power between upper castes and
scheduled tribes in the wider electoral politics of both states and centre, and
the consequent reluctance of the central government to intervene in the admin-
istration of scheduled areas over the heads of the state governments, meant that
the operation of the 5th Schedule was a doomed cause from the beginning. In
the end, the 5th Schedule went back to being an administrative scheme for the
protection of adivasi interests in land, rather than an avenue for the differen-
tiated democracy that the tribes wanted. Tribes have had to continue to
protest to get the limited rights of consultation and recognition of customary
law that the sub-committee envisaged, through later enactments like PESA
1996 and the FRA 2006.

Secret Negotiations, Racism and Repartee in the CA

Even allowing for what Austin describes as the oligarchy and the overlapping
trimvurate of Congress, Assembly and Government,'*” the CA was not
always democratic. Jaipal Singh complained of not being consulted, that
‘secret talks and consultations have been going on among certain people’
while drawing up a new Fifth Schedule. KM Munshi retorted saying he had
not come to meetings when invited because he differed with the others on
both fact and outlook. He accused Jaipal Singh of wanting to treat adivasis as
a community, when in reality they were a heterogenous lot. This was rather
rich coming from a leading light of the Hindu Mahasabha who wanted to
treat Hindus, including scheduled castes, as a homogenous community.
There was an open competition for representation and expertise between
Jaipal Singh and Thakkar. Thakkar condescendingly asked Singh to travel
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outside Bihar and Jaipal Singh responded by saying that he had extensively tra-
velled in all the tribal areas, including Assam. In turn, he asked Thakkar how
many tribal languages he knew. The mood of the Congress dominated Assem-
bly, however, was overwhelmingly with Thakkar in his mission of upliftment.

Jaipal Singh was not one to be silenced: ‘Sir, I was speaking of the zeal which
several people of this House profess to have for promoting the interests of Adi-
basis ... .. If, however, your mission of amelioration of the lot of the Adibasis is
of the kind that the British professed to have, coming to India over all this dis-
tance of six thousand miles, I would ask you mercifully to leave us alone, and
quit the Adibasi regions. I would remind such people of the adage ‘Physician,
heal ‘thyself.'*®

There followed one of the more colourful exchanges of the CA:

Jaipal Singh: “The country belongs to my most ancient group and we are very glad to
have Mr. Munshi. I am very sorry to disappoint him that, in supporting the Fifth
Schedule, I did not dress in my bows and arrows, the loin cloth, feathers, ear-
rings, my drum and my flute.’

Biswanath Das (Orissa: General): May I know whether the Honourable Member has
ever put on clothes like that?

Jaipal Singh: “‘What makes Mr. Das think I never wear the clothes that my people
wear? There has to be reciprocal co-operation. That distrust, that fear that existed
before must be made to vanish from both sides. The non-Adibasi must go to the
Adibasi as his friend, and, similarly, the Adibasi in his turn should take his proper
place, the role of honour that is accorded hereafter in the national life of this country.’

Brajeshwar Prasad, lawyer from Darbhanga, who inveigled himself into the CA
by witing to Rajendra Prasad, also rushed to the defence of Thakkar Bapa:
‘Comparisons are odious, but no option is left. I would not compare my
Friend Mr. Jaipal Singh with Shri Thakkar Bapa. It would be ridiculous for
me, and for the matter of that for anyone, to be taken anyone, howsoever
great he may be, as the sole representative of the hill tribes. A person, from
his residence in the second or third floor of the Hotel Imperial, ill compares
himself with a person like Thakkar Bapa.’
In the end, constitution making was reduced to a morality tale.

A Promise Broken Even as it was Being Voiced

Even as the Constitution was being drawn up, the adivasis of India experienced
their first firing in independent India. This has since been repeatedly enacted —
in Indravelli (now Telangana), Bastar (now Chhattisgarh), Tapkara (Jhark-
hand), Maikanch (Odisha) - quite apart from the corralling of Telangana
koyas into camps during the Telengana armed struggle (1946-51), the bomb-
ings of Nagas and Mizos in the 1950s and 1960s, and the Salwa Judum in Chhat-
tisgarh (2005-7).
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On 1 January 1948 a peaceful meeting of adivasis in Kharsawan demanding
merger with JTharkhand was fired upon on market day. The Adivasi Mahasabha
estimate was that 1000 had been killed and the same number wounded. After
the firing was over, the Orissa Government authorities cordoned off the area
and destroyed all evidence of the carnage, shooting those who survived,
dumping the corpses in truckloads into rivers and jungle ravines. This firing
also established a pattern in future impunity. While there was outrage even
by Congress committees in Seraikela and elsewhere, no one was held accoun-
table. The only concession was that by mutual agreement between the premiers
of Orissa and Bihar the states of Seraikela and Kharsawan came to Bihar.

As Jaipal Singh put it, ‘It has fallen to the lot of Jharkhandis, to be martyrs of
the first Jallianwallabagh of Free India, and to Oriyas to be their butchers.’**

Conclusion

The framing of the Indian Constitution was a significant moment for indigen-
ous communities who saw it as a potentially transformative opportunity in their
relationship with the state. The demands made by indigenous organisations,
amongst others, not only challenge the idea of people as passive recipients of
a constitution that was given to them, but also indicate alternative sources of
democratic thinking. It was not the Constitution makers who were delivering
democracy to India’s newly enfranchised citizens but citizens who were
trying, with more or less success, to get varied concepts and forms of democracy
or ‘indigenous federalism’ inscribed in the Constitution, such as the district and
regional councils of the 6™ Schedule or the Tribes Advisory Council of the 5th
Schedule. As with indigenous peoples globally, collective self-government and
resource autonomy have been seen by the scheduled tribes as the path to full
citizenship.

Within India, the constitutional history of tribes has often been written in
terms of colonial policies of indirect rule through the idea that the excluded
and partially excluded areas of the 1935 GOI Act, and the indirect rule practiced
in the princely states percolated into the 1950 Republican Constitution.
However, even as the template was set by the Cabinet Mission, the initial
vision underlying the two constitutional moments differed: the 1935 Act pro-
moted exclusion as a way of retaining Crown control and ensuring the
welfare of tribes against the predations of nationalist governments. The 1950
exclusions were also motivated by a stated commitment to the welfare of
tribes, but now defined as citizens. But this was welfare as defined by the
anthropologist-administrator-Congressman nexus in the secretariat and assem-
bly, and not the self-determination that the tribes wanted. Further, once the
schedules were finalised in their attenuated form - as against giving tribes
real self determination over resources and customs - scheduling made sense
as a ‘scheme of administration.” Congress no longer needed to oppose the
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idea of scheduling because control of the resources within these areas would
rest not with the British or with the tribes themselves but with governments
dominated by the nationalists.

Over time, even as the Constitution enhanced the individual citizenship
rights of tribals — through adult suffrage and reservation in the legislature,
jobs and education - it weakened their collective political rights as potentially
self-governing communities. For scheduled castes, full citizenship has meant
individual equality (casting aside the caste-ridden village community); for the
scheduled tribes, however, it is the self-governing territorially rooted commu-
nity which is a source of meaningful citizenship. There are strong parallels here
with the different constitutional struggles of Blacks and Native Peoples in the
USA."™°

Although the Constituent Assembly set out to be consultative, aiming to
draw its legitimacy from the people involved,'”' the final provisions were deter-
mined by an assimilationist mentality (in central India) as well as a securitised
approach to demands for autonomy (in the Northeast). Subsequent faultlines in
the legitimacy of the Indian state — as shown by the ethnicity and independen-
tist movements in Northeast or the Maoist movement in central India — have
emerged precisely out of the lack of substantive content to provisions for auton-
omy. It has taken decades more of struggle for the longed-for province of Jhark-
hand to materialise, albeit truncated, or for a law like PESA 1996 which requires
governments to consult villages before acquiring their land to be enacted. But as
the multiple contemporary struggles mentioned at the beginning of this essay
show, India’s indigenous citizens have not given up on the idea of the Consti-
tution they first set out to frame between 1946 and 1950.
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342, while Article 342 defines a Scheduled tribe as a community which has been
notified as such by the President. It is not clear what entitles a community to be
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