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Abstract

This paper will discuss the passage in the 7th-century Chinese Buddhist traveller monk
Xuanzang’s “Record of the Western Regions of the Great Tang (Dynasty)” on law and legal
procedure in early medieval India. Xuanzang’s depiction of the Indian legal system is compared
and contrasted in some detail with the information gained from the Artha-and Dharmasastra
literature. The particular features in Xuanzang’s report which clearly differ from the $astric
literature are explained in the context of Tang China’s social and political situation. By doing so |
do not only want to warn from reading the “Record” as a face-value description of India but also
would like to highlight the necessity to read a specific text like the “ Record” in its immediate
context which is more Chinese than Indian. Interpreted in this way Xuanzang'’s record gains what it
loses on the “historical” side by presenting a fascinating compilation of “facts” about a cultural
other in which idealisation — the “description” of an ideal (pseudo-) Buddhist legal system — is used
for the end of indirectly criticising and influencing his own social and political environment.

Résumé

Cet article discute du passage portant sur le droit et la procédure juridique en Inde dans I'ouvrage
du Vlle siécle du moine bouddhiste chinois Xuanzang Mémoires sur les contrées occidentales a
I'époque des Grands Tang. La représentation du systéme juridique indien que donne Xuanzang
est confrontée aux informations provenant des traités techniques indiens, relevant des genres de
I’Arthasastra et du Dharmasastra. Les caractéristiques de I'ceuvre de Xuanzang qui différent
clairement de la littérature $astrique sont expliquées dans le contexte de la situation sociale et
politique de la Chine des Tang. Ce faisant, I'auteur de cet article souligne la nécessité d’une
lecture prudente de Xuanzang que I'on ne peut envisager comme un témoignage brut portant sur
I'Inde et qu'il faut replacer dans un contexte plus chinois qu’indien. Ainsi considérés les Mémoires
de Xuanzang regagnent ce qu’ils perdent du c6té proprement historique en s’avérant présenter
une fascinante compilation de « faits » sur une autre culture dans laquelle la description d’'un
systéme juridique idéal (pseudo-) bouddhiste est utilisée pour critiquer indirectement et influencer
I'environnement social et politique de leur auteur.
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Abstract

This paper will discuss the passage in the 7th-century Chinese Buddhist trav-
eller monk Xuanzang’s “Record of the Western Regions of the Great Tang
(Dynasty)” on law and legal procedure in early medieval India. Xuanzang’s
depiction of the Indian legal system is compared and contrasted in some
detail with the information gained from the Artha- and Dharmasastra
literature. The particular features in Xuanzang's report which clearly dif-
fer from the sastric literature are explained in the context of Tang China’s
social and political situation. By doing so I do not only want to warn from
reading the “Record” as a face-value description of India but also would
like to highlight the necessity to read a specific text like the “Record” in
its immediate context which is more Chinese than Indian. Interpreted in
this way Xuanzang’s record gains what it loses on the “historical” side by
presenting a fascinating compilation of ‘‘facts” about a cultural other in
which idealisation — the “description” of an ideal (pseudo-)Buddhist legal
system — is used for the end of indirectly criticising and influencing his own
social and political environment.

Keywords: Xuanzang; Datang-Xiyu-ji; Indian law; Chinese law; Dharma-
$astra; Arthasastra; ordeals.

Résumé

Cet article discute du passage portant sur le droit et la procédure juridique
en Inde dans I’ouvrage du vii© siecle du moine bouddhiste chinois Xuanzang
M¢émoires sur les contrées occidentales a I’époque des Grands Tang. La
représentation du systeme juridique indien que donne Xuanzang est confron-
tée aux informations provenant des traités techniques indiens, relevant des
genres de I’Arthasdstra et du Dharmasdastra. Les caractéristiques de |’ceuvre
de Xuanzang qui different clairement de la littérature sastrique sont expli-
quées dans le contexte de la situation sociale et politique de la Chine des
Tang. Ce faisant, [’auteur de cet article souligne la nécessité d 'une lecture
prudente de Xuanzang que [’on ne peut envisager comme un témoignage
brut portant sur [’Inde et qu il faut replacer dans un contexte plus chinois
qu’indien. Ainsi considérés les Mémoires de Xuanzang regagnent ce qu’ils
perdent du coté proprement historique en s’avérant présenter une fascinante
compilation de «faits » sur une autre culture dans laquelle la description
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d’un systeme juridique idéal (pseudo-)bouddhiste est utilisée pour critiquer
indirectement et influencer [’environnement social et politique de leur auteur.

Mots-clés : Xuanzang ; Datang-Xiyu-ji; droit indien ; droit chinois ; Dharma-
$astra; Arthasastra; mises a I’épreuve.
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Chinese Buddhist Perspective

Max DEeeG*

Introduction

If one thinks of Law in pre-modern India the first term that comes to one’s
mind is naturally dharma. At the same time the term creates more prob-
lems than it brings clarity in a wider Indian but also more specifically in a
Buddhist context. The word is, in some contexts quite unfortunately, one
of the most multi-facetted terms in the Indic vocabulary.! Its semantic and
connotational range is vast and context does not always give the solution
for the sound philological interpretation of its occurrence in a specific
source.? In Brahmanical (or “Hindu”) texts the conceptual breadth com-
prises cosmological, sacrificial, moral, habitual, legalistic and soteriologi-
cal notions. While in Buddhist texts dharma?® is linked to the teaching of
the Buddha, it is not directly used in the more specific technical sense of
normative law (although dharma is used in the sense of “lawful” in addi-
tion to “vinaya”), prescribing correct or orthodox behaviour and eventu-
ally penalising transgression. For this Buddhism has a specific conceptual
field of rules and practice and genre of literature subsumed under the term
Vinaya. The relation of the Brahmanical and the Buddhist understanding
of dharma is hardly directly taken up and negotiated in the sources of the
respective tradition.*

*  Cardiff University, deegm1@cardiff.ac.uk. This article originated from my ongoing work on
Xuanzang’s Datang-Xiyu-ji. My thanks go to Petra Kieffer-Piilz for asking me to reformulate my
commentarial notes on Xuanzang into a full-fledged article, and to the two anonymous reviewers
who gave constructive and helpful advice. I also would like to thank the audience and colleagues
for their comments on parts of the material discussed here which I presented in lectures given at
Nalanda University, India, and the School of Oriental and African Studies, UK.

1. Foran extensive treatment of the term in different periods and traditions see Olivelle, ed., 2009.
2. One of the earliest historical examples is clearly Asoka’s dharma (dhamma) the interpretation
of which oscillates between referring to the Buddhist dharma or a quite wide and general concept
of what could be called, in a modern terminology, “civil religion”.

3. I leave aside the well-known meaning of dharma (Pali dhamma), translated as “(ontologi-
cal) element”, “Daseinsfaktor”, etc., for which still see Geigers’ classical article (1920); see also
Rupert Gethin (2009).

4. The Brahmanical approach seems to be a rather inclusive one in which the heretic mendicants
are just given peripheral space, while the Buddhists are either ignoringly exclusive in legalistic
terms — the Vinaya does not discuss brahmanas and their behaviour at all — or spiritual-inclusive
when the Buddha, for example, re-interprets in the Sramanyaphala-siitra (Pali Samaiiaphala-
suttanta in the Dighanikaya) what a true brahmana means.
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It may therefore be interesting to notice how an “outsider” and Buddhist
monk whose own life was primarily regulated by the monastic “law”, the
vinaya, looked at law in its legal dimension. The probably most quoted
external, that is non-Indian, source when it comes to witness matters in
early medieval India (roughly the first millennium of the Christian era)
is the Chinese Buddhist monk Xuanzang’s Z.%% (600/603—664; travelled
629-645) travelogue, the “Record of the Western Regions from the Great
Tang [Dynasty]”, Datang-Xiyu-ji XEFEEGED (subsequently called “Record”
or abbreviated as XJ), written between the traveller’s return from India to
China in 645 and 646 upon request of the second Tang emperor Taizong &5
(r. 626—649). On general matters concerning India it is particularly the
first half of the second of the twelve chapters (or fascicles, juan #45) which
contains a plethora of information which is very often — mostly read and
quoted in the 1884 translation of Samuel Beal — taken at face value as a
valuable and reliable source, even as eye witness, by scholars. This chapter
also contains a relatively short passage on law. The interpretation and wider
contextualisation will be the main focus of this article.

It may be interesting to see how a non-Indian and Buddhist, Xuanzang,’
looked at law, how his view compares to the information found in the vast
dharmasastric literature, and how by way of presentation — what is and what
is not included — it is influenced by his own Chinese and Buddhist views.
The purpose of this article is not so much a reconstruction of Indian law as
it was at some point in time implemented and practised. After all, I am well
aware of the normative nature of the Indian material and the intentionality
of the Chinese source. The minimal purpose of this paper is to make clear
that the “Record” — and any other foreign record — cannot naively be read as
an eye witness report on whatever matter Indian. This does not seem to be
a superfluous undertaking keeping in mind that even in standard works on
ancient and early Indian society Xuanzang is appealed upon more often as
a reliable source® than his report is critically contextualised and questioned.
But I also hope to demonstrate that a meaningful and critical approach to the
texts which takes into consideration the wider cultural and social context, as
much as this can be done, of the information retrieved from historical texts that
were not meant to be descriptive or documentary reveals other layers of the
text beneath the sometimes thin surface of historical and positivist factuality.

Xuanzang’s record

I start with a translation of the respective passage on law from the “Record”:’

5. One could also have selected other sources as, for instance, Al Birlini or early European travel-
lers’ reports, but as things stand the Chinese sources are the oldest ones of this kind.

6. At several places in Kane’s voluminous reference work (1930-1962), but also, e.g., in more
recent publications like Hartmut Scharfe (1989) to underline the validity of a normative statement
made in a Dharmasastra or the Arthasastra.

7. Most of what is presented here is extrapolated from my forthcoming translation and commentary
of the “Records” which will also contain the full quotations of the original texts and translations.
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“As for their customs, although [their]® character is irritable, [their] inten-
tions are very true and simple; as for material wealth [they] do not take
it at random,’ as for righteousness [they are rather] liberal;'® [they] fear
the suffering of a sinister fate, and hold light the karmic consequences of
[worldly] actions. Cunning is not committed, [and] alliances are trusted.
[The official] politics and education is quite simple, [and] the customs are
harmonious. [Even if] violent, low-ranked mob at times destroys the order
of the state and conspire against the ruler, [and their] plotting becomes
manifest, [they] usually are thrown into jail, [and] are not executed, [but
assigned] to lifelong labour,! [and their] social relations are disregarded.'
[If they] violate etiquette and righteousness'® [and] pervert loyalty and
piety, [their] noses, ears, hands or feet are cut off, [and they] are either
exiled or sent into remote borderlands.'* From other accusations of crime
[they] free themselves by paying money. To settle a lawsuit and to reach
a verdict no beating or flogging [of the accused is applied].'® Following
the investigation [they] discuss the case,'® and according to the matters
[they] settle the legal [case]. [There are people] who defy the crimes
[they have committed], do not want to have [their] offenses been made
public,'” and try to conceal [their] transgressions'®. [One] then may want
to investigate the facts of a case, [and] for matters to be judged there are
generally four rules [for doing it]: by water, by fire, by a scale, [or] by
poison. In case of [an ordeal] by water the one [accused] of a crime and
a stone are put [together] into connected bags [and] are submerged into
a deep stream in order to test [the accused’s] guilt. If the man submerges

8. I make more frequent use of marked [ ] additions than usual in my translation of Chinese text
passages in order to indicate to the non-Sinologist where I as translator had to interfere to make
the translation intelligible and readable.

9. yu cai wu goude 1A HE5]{5F: this is clearly an idealised description of Indian society which
is, however, in accordance with traditional Chinese ideals: see Liji 1572 (Quli #it& 2): it 7%
5 EREEAI% - (“One does not take one’s environment’s wealth at random, and does not avoid
one’s environment’s difficulties.”), and Kong Yingda’s fL#{’% commentary on the term goude:
FEFRIMAL > 352 545 o (“Taking unrightfully that is called ‘deliberately achieving’.”) (quoted after
HDC, s.v. goude). For the negative connotation of the expression goude see also Du Fu’s 7]
ninth poem in the collection Qianchusai FiitfZE: FAEH S » AEE#FHEFE - (“The people esteem
deliberate acquisition and long for the echoing of the embarrassment of the words [of others’]”).
10. yurang &% normally is the option to decline (e.g. a post) but has to be taken more literally
here. The complete phrase is repeated in Ma Yu’s 577 (15th c.) Mashi-richao 5% H#) (Shuihuo-
chengdu 7KXFE#) (HDC, s.v. yurang).

11.  ren gi shengsi {£E3E; for ren in the translated meaning see HDC, s.v., 11, with a syntactically
parallel example from the Zhouli 18 (Xiaguan 2B, Zhanggu &) (EHER - FIHMEE - (“[He]
puts into labour his manifold people, and uses his abilities.”) with the respective commentaries.
12.  bu chi renlun N E5 A\ fi; for the respective meanings of buchi K¢ and renlin Aff see HDC, s.vv.
13.  liyi ¥8%%. The following binom zhongxiao may indicate that this stands for the synonymous
expression /iyi 14{#, “etiquette and rites” (see HDC, s.v. liyi 187, 2).

14.  huangyi 5, for this term see HDC, s.v.

15.  bujia xingpu N4 this is specifically referring to punishment through beating or flogging
with a stick: see above, and HDC, s.v.

16.  kuandui 7 ¥}; see HDC, s.v.

17.  (wu) chiguo (E)H0iE; the locus classicus of the term chiguo in the opposite meaning, given
as an advice of good rulership by the Great Yue &t to the king, is Shujing 4%, Shuoming zhong
Fidn 2: MEELAE(EIE (“Do not be ashamed by your offenses and make them crimes.”).

18. shifei &fi3F; the locus classicus is Zhuangzi F£F, Touzhi #EFh: 58E LAERL - Jat 2 DABATFE -
(“[Robber Footpad] is strong enough to repel his enemies and his powers of disputation are suf-
ficient to gloss over his wrongs.” Translation Victor H. Mair [1994: 299].)
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and the stone floats [on the surface he] is guilty; if the man floats and the
stone submerges [he] is without false pretensions. In case of [an ordeal]
by fire [a piece of] iron is heated and [the accused] of a crime [has to] sit
on it or has to step on it with [his] feet; if a superintendent is dispatched
[he even] lets him lick [it] with his tongue. Those who are not injured are
[to be considered] innocent; those how are harmed are [judged] guilty.
Weak people, [if they] cannot stand the blazing heat, carry flowers in
[their] hands which have not blossomed yet and scatter them into the
flames. [If they] are not guilty the flowers will start to blossom, if they
are guilty the flowers will burn. In case of [an ordeal] by a scale the
[accused] person and a stone are balanced against each other and their
weight taken as a proof [of guilt or innocence]. [If he] is innocent the
man will drop and the stone will rise; [if he] is guilty the stone will be
heavier and the man lighter. In the case of [an ordeal] by poison [they]
cut the right thigh of a black ram according to the portion which will be
eaten by the one involved in the case and mix poison into the right thigh
[of the ram]. [If he] is guilty the poison will take effect, [and he] will
die; [if he] is innocent the poison will remain ineffective, [and he] will
live. By the way of these four measures [people] are protected against
the path of the hundred evils.!””?

Xuanzang and Indian law

The passage on law and legal procedures sits between the parts describing
the military system and customs and etiquette in India. There is a certain
inner logic from a Chinese standpoint of continuing information about

19.  baifei F3F: the locus classicus is in Liu Xiang’s #[= (79-8 BC) compilation Shuoyuan #3(,
“Garden of Tales”, Zayan 5 28, “Miscellaneous Sayings”™: % 7H : “BEK T2 =5 » KT
th o RFRAZ—EBMEHEI » BRFZHGEN - RTFRABEECHZ » BRFZAFEL - EE
ST ARIEY » BRTFZEES - KT ZEES  RFZAF  RFZGFEL > BEERTFZ=
SMARREST © 7 (“Master Ceng said: ‘I have heard three things about Master [Kong]fu[zi] [in which
I] am not capable to cope with. [When] Master [Kong]fu[zi] saw that there was something good in
a man [he] did not care about his hundred evils — this was a simple matter for Master [Kong]fu[zi].
[When] Master [Kong]fu[zi] saw that a man had [the faculty] of goodness and if [he] already had
[developed] it, then Master [Kong]fu[zi] did not dispute with him. [If one] hears about goodness
[one] must [try] to practise it [oneself] and then teach it — this is what Master [Kong]fu[zi] was able
to accomplish. What Master [Kong]fu[zi] was able to accomplish, that Master [Kong]fu[zi] did not
dispute [with somehow having goodness], what was a simple matter for Master [Kong]fu[zi] — I have
studied [these] three things said about Master [Kong]fu[zi] but still am not able to cope with them.”””).
20. T.2087.877b.20ff. FEHAAh » MEEEIES: » EEEE WA  NEARE > E=EE 5
A2 AT 0 GRS - BEOEE o BUARERD - XIEZ)  BRSEE - sREE L i
B - Rl  EFTHIZ > EEAESE - N A fa - JRGEF - 1RE3 > Jlals - 8E BT Al
& SRR BROTE o BRI BVIIETE o BURGREE - AIRIAN o BERIRCE - BER - R
FTil » EHBEAIE - ARFUBE > BHEEE - BENFRAK K ~ 78 - 3 - KAGEASLG  BDUESE > iz
TR BEEM - NREFREIL - NFERAIRERS - k58 - JEARE [ > BN BiEEE > X
SEH o AT EHEEG - BIZ ARERE  BRFATE - Bz mig o ERIFEE - ERIFEE - TRAI
NEr - S - RAIAMEEZE » BRIEEAE - FRID—T » JIHAM > BRsAAa25
FEsE AR E AT - ERIERMISE - ERIFENER - 22261 > EIEZEE © Although Buddhist
Chinese texts are referenced according to the standard print edition of the Chinese Buddhist canon,
the Taisho-shinshii-daizokyd (T., in its electronic CBETA version), for the “Record” I am using the
text edited and punctuated by Ji Xianlin. I have reduced the philological notes here to a minimum
and would refer the reader to my fully annotated translation of the second chapter of the “Record”
which should be published in the near future.
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military with another one on the legal system of India, or to be more precise:
on the penal system; both subject areas deal with what Lewis calls “sanc-
tioned violence”.?! On the other hand the link between this passage and the
following one on etiquette is, from a Chinese standpoint, quite natural in
the light of the Chinese traditional understanding of the connection between
law and ritual and etiquette (/i 1&; see below). Although it is evident that
the passage deals with law and the legal system, it is also striking that the
whole passage does neither contain the term fa %, for Skt. dharma, nor the
word /i 7 for codified law. The lack of the former term quite likely reflects
a reluctance to refer to the overlap between the Buddhist concept of the
dharma and the concept of secular law as represented in the $astric texts,?
which both would be fa in Chinese, while the avoidance of /i is due to the
underlying idealised concept of Indian law which, according to Xuanzang,
was different from Chinese penal law (/ii).

Another reason why Xuanzang does not discuss or even mention the
conceptual and functional relation between the secular penal law (Chin. i 1)
and the Buddhist monastic code or law, the Vinaya (Chin. /i {F) is to be found
in his Chinese social and political environment. It reflects the more general
situation of Chinese Buddhism in which, probably different from India —
although we do not know very much about the political-religious reality — state
authority did apply the secular legal system to Buddhist monastics as well, but
also the addressee(s) of the text, the emperor and his political advisors, who
certainly had no interest to take notice of conceptional overlaps of monastic
and secular law.” No attempt is made to use the opportunity to recommend
an “extraterritoriality” of Buddhist law; instead Xuanzang seems to try to
present an idealised Indian legal system that recommends itself by contrast
with some “Buddhist” features which are contrasted with Chinese law.

There are enough extant $astric and other texts (dharmasastras and
-sitras and arthasastra)* — taken with the necessary caveat that they are
normative and not necessarily representing historical practices — to com-
pare them with Xuanzang’s description of the customs and legal system
in India, and from their evidence it becomes clear that what is reported
here is a highly idealised representation and cannot be taken as a reflec-
tion of a historical reality.® Although it is difficult to say what exactly the

21. Lewis (1990).

22. For a discussion of a possible reconceptualisation of the $astric dharma as a reaction to the
appropriation of the term by Buddhism see Olivelle (2006b).

23. For the Indian context see the discussion in Heinz Bechert (1997). For the “educational”
aspect of the “Record” see Max Deeg (2009).

24. See an overview in Robert Lingat (1998); John Duncan M. Derrett (1973); Ronald R. Davis,
Jr. (2010).

25.  The standard Chinese and Japanese commentaries even seem to assume a continuity of the legal
situation described by Xuanzang from the Mauryan period (3rd c. Bc) well into the 7th century: see
Ji Xianlin et al. (1985: 204, note 1); Mizutani Shinjo (1999, vol. 2: 183, note 1). This is, of course,
not to say that the $astric texts reflect more “reality” than what Richard Lariviere (1997: 98) has
called “a record of custom”. It therefore does not impede on a comparison between Xuanzang’s
record and the Indian $astric sources since the latter are normative — without us knowing in most
cases if and to what extent these norms were kept — while Xuanzang is not.
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sources of information were, Xuanzang seems to have had some knowledge
of the content of the sastras; the quite accurate description of the Indian
ordeals (see below) clearly demonstrates this. It is hard to believe that the
Buddhists in India did not have to deal with the customs and laws of their
environment.

It also should be kept in mind that the “Record” in general reflects
tropes of idealisation: the introductory part about the general character of
the Indian people follows a logic of correspondence which is also at work
in the regional descriptions where climate and character of people corre-
spond: since the people are overall friendly, trustworthy and not violent the
juridical system is likewise — a concept which was not completely alien to
a Chinese reader who assumed a close and mutual interrelation between
men and nature and therefore also between nature and customs and law.?

The overall positive social situation ascribed to India and the fact that,
in contrast, Tang law was merely a criminal and penal one (see below)
exempted Xuanzang from discussing matters of civil law (heritage, mar-
riage, debts, contracts, etc.): per default of the predisposed nature of Indian
civilisation things are in order and in harmony. The $astric texts,?” however,
cover these issues in quite some detail;*® in particular, the relatively late
Naradasmyti (NS) is predominantly concerned with this kind of legal issues
and procedures.”

Another general idealisation is the egalitarian legal system which
Xuanzang attributes to India, while the $astric system — and to a certain
extent, although not as extreme as the Indian, the Chinese system as well* —
was clearly based on social differentiation: punishment according to the
caste of the culprit: a brahmana is always to receive milder punishment
(lower fines for the same crime or offense than the other castes, no capital
sentence but branding and exile, etc.), while sidras had the risk of severe
penalties. KAS.3.20.20 generally formulates this principle: “*Specific
fines should be imposed in keeping with the distinctive character of the
person and the offense.”?! The punishment was not only dependent on the
caste of the culprit but also on the caste of the person against whom the
offense or crime was committed. The $astric texts give ample example of
the extreme and severe punishment of Sidras, while the other castes get

26. Johnson (1979: 14f)).

27. Dating texts like the s@stras admittedly is a cumbersome task not least because of their complex
formation history; Olivelle (2000: 4ff.), dates them somewhere between the 3rd century Bc and
the 4th or 5th century Ap. On the formation and age of the Arthasastra see Mark Richard McClish
(2009), the so-called “$astric version” being dated between the second half of the 2nd century and
5th century ap: Olivelle (2013: 29).

28.  See Julius Jolly (1896: 471t.).

29. Lariviere (2003: 1 & passim).

30. Johnson (1995); on instances where the social differentiation became invalid, e.g. high
treason: see Johnson (2007).

31. pursapardadhavisesena dandavisesah karyah. Translation Olivelle (2013: 222), text:
R.P. Kangle (1965: 127). As it is clear, I am heavily drawing on Olivelle’s excellent translations,
leaving his numeration of the texts.
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away with relatively mild penalties. GDhS.12.1ff., for example, describes
this in very concrete terms:

“IIf a Stidra uses abusive language or physical violence against twice-born
people (...), the part of his body used for the crime should be chopped
off. ?If he has sex with an Arya woman, his penis should be cut off and
his property confiscated; *if the woman had a guardian, then, in addition
to the above, he shall be executed. *And if he listens in on a vedic recita-
tion, his ears shall be filled with molten tin or lac; if he repeats it, his
tongue shall be cut off; ®if he commits it to memory, his body shall be
split asunder. “If, while is occupying a seat, lying on a bed, speaking, or
walking on the road, he seeks to be their equal, he should be beaten. *If a
Ksatriya hurls abusive words at a Brahmin, he shall be fined a hundred,
%if there is physical violence, the fine is doubled. '°A Vaisya guilty of the
same crime shall be fined one and a half times as much as a Ksatriya. '"A
Brahmin guilty of the same crime against a Ksatriya, on the other hand,
shall be fined fifty, "*half that amount if it is against a Vaisya, '*and none
at all if it is against a Stdra. “If a Ksatriya is guilty of the same crime
against a VaiSya, or a VaiSya against a Ksatriya, the fine shall be the same
as that levied on a Brahmin vis-a-vis a Ksatriya, and on a Ksatriya vis-
a-vis a Brahmin, respectively.”*

This and other passages relativise Xuanzang’s statement that in case of some
crimes or offenses a fine could be paid: the lower castes very often had to
suffer corporeal punishment without a chance to bail themselves out while
the higher castes got away with fines.

Although Xuanzang must have been aware of this complex situation
and especially because the differences of punishment for the different social
classes was certainly not as extreme as in India he obviously prefers to ignore
it completely and present a legal system which rather reflects Buddhist
wishful thinking of an egalitarian law than the reality, which ironically was
in accordance with the Chinese traditional legalist (fajia 7£%%) view that
everyone should be treated equally in front of the law.

The general methods of punishment given by Xuanzang correspond
to what e.g. MDhS.8.310 has to say: “He [i.e.: the king; M.D.] should
strenuously suppress the wicked by three means: imprisonment, shackling,
and diverse forms of corporeal punishment (...); ...”* The death penalty,
however, is completely ruled out by Xuanzang, while the $astric text know
it quite well (see below).

32. 1. sudro dvijatin atisamdhayabhihatya vagdandaparusyabhyam angam mocyo yenopahanyat.
2. aryastryabhigamane lingoddharah svaharanam ca. 3. gopta ced va-dho 'dhikah. 4. atha hasya
vedam upasynvatas trapujatubhyam srotrapratipiranam. 5. udaharane jihvacchedah. 6. dharane
Sarirabhedah. 7. asanasayanavakpathisu samaprepsur dandyah. 8. Satam ksatriyo brahmanakrose.
9. dandaparusye dvigunam. 10. adhyardham vaisyah. 11. brahmanas tu ksatriye paficasat.
12. tadartham vaisye. 13. na Sidre kimcit. 14. brahmanarajanyavat ksatriyavaisyau. Text and
translation Olivelle (2000: 148f.).

33.  See Geoffrey MacCormack (1990: 36).

34. adharmikam tribhir nydayair nigrhniyat prayatnatah, nirodhanena, bandhena, vividhena
vadhena ca. Translation Olivelle (2006a: 184, text: 721).
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This pattern of an over-idealised India as a Sacred Land even in matters
of legal system — already reflected in the characterisation of the Kingdom
of Elephants (India) at the beginning of the second fascicle of the “Record”
— had been established by the earlier and is also followed by later Chinese
visitors who left us observations about the Indian legal system. For the early
5th century Faxian 7£#, for instance, in his Foguo-ji {#5E{C (“Record of the
Buddhist Kingdoms™) has a completely idealised — almost romanticised —
description of India:

“In the Middle Kingdom (madhyadesa) [the weather]| is moderate in
winter and in summer, without [any] frost or snow. The people are pros-
perous and happy; there is no registration [and no] state control. Only
those who cultivate the royal land have to pay returns. If [they] want to
leave [they] go, [and] if [they] want to stay [they] stay. The king rules
without corporeal sentences [or even] beheading; [those who] have com-
mitted a transgression only have to pay a penalty in cash according to
the severeness of [their] crime. [Even those who] commit an evil attack
twice only have cut off [their] right hand. [Those] who guard the king all
are paid a [regular] income. No one of the people in the kingdom kills
living beings, drinks alcohol or eats onion except the candalas. ... In the
kingdom [nobody] rears pigs or chicken, [and] no [other] domesticated
animals are sold. On the markets there are no butchers or anyone sell-
ing alcohol; [they] use cowry for trading. Only the candalas [who are]
fishermen and hunters sell meat.*

And more than two hundred years later Huichao i gives a similarly
idealised description for the whole of India:

“In the legal [system] of the kingdoms of the Five Indias there is neither
flogging nor prisons, and there is also no capital punishment. Starting
with the king down to the simple people, no one is seen on hunting tours
by releasing falcons or letting loose hounds or [occupied] with similar
[violent] activities. Although there are a lot of robbers on the roads
[they only] take the property and then release [the people] without kill-
ing [them]. [Only] if [the robbed person] sticks to his property [he] will
suffer damage.”3¢

This idealised description of India’s juridical system by Xuanzang and other
Chinese Buddhists clearly follows an established Buddhist tradition of rule
and jurisdiction according to which severe punishment like execution should
be refrained from.*” The tension between secular law and a religiously ideal
situation of a crime-free society in which there was no need of punishment
in combination with criticism against the concept of royal punishment

35. T.2085.859b.1ff.: HEIFEZFA - M5 ~ T - NS MPEFEEEE 5 M EE it F
ACEEE - AUEERE - FIETRE - AIREEET S - BRRE © MESLREY  TBEHFm
C - B A EA M - BEAREBRE - REOH N WIRIERE - .. BEPRE
KR READ RS ROREE  BSAIFREE - MEERRAIEATE AE - For a discussion
of this passage see Max Deeg (2005: 135f.).

36. T.2089.975c.1ff., here quoted after the edition of Kuwayama Shoshin (1992: 16, line 25fF.):
ARBUESANRE - 226, - AIEHIRECESIE - INRMZE - BT T RBER IR mUgER
SEIE - EPRMEE R BRI - IR - s SRR R -

37. See Michael Zimmermann (2000, 2006).
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of the Arthasastra is reflected in Buddhist literature.’® Both Buddhist and
Chinese “legal mythology” were based on the conception that in a remote
past or in antiquity human beings were still uncorrupted and there was no
crime, hence no need for a penal system.*® It was only through the decline
and the corruption of society that regulation and finally a legal system with
measures of punishment became required.*

This Buddhist concern for reducing violence, be it criminal acts (fei JE,
guo i) or state-imposed punishment (xing ), to a minimum had its cor-
respondence in the Confucian idea of custom and etiquette (/i &) as the
basis of a regulated and harmonious civil society, and its opponents in the
proponents of a strong and strict legal system, the legalists (fajia ;%57). The
former found its expression in the codified law of the Tang in which the
intellectual and social elite was expected to act according to the ancient,
inherited etiquette (/i ¥4 as a kind of customary law), while the gross of
the population was disciplined by the penal law (fa 7 or Li {3).4' Still, the
ideological basis of the Chinese legal system was the idea of proper conduct
the infringement of which has to be punished.* The connection between
proper conduct — expressed in the Confucian key terms used by Xuanzang
in this context: “etiquette” (/i 1), “righteousness” (yi &), “piety” (xiao Z),
“loyalty” (zhong &) — and the implemation of the law in case of breeching
these conventional social rules is well expressed in the 11th chapter of the
Xiaojing 4%, the “Classic of Piety”:

“The Master said, ‘The crimes that are addressed by the Five Punishments
number some three thousand, and none of them is graver than to be want-
ing in family reverence. To coerce one’s lord is tantamount to repudiat-
ing the institution of rulership; to denounce the sage is tantamount to
repudiating law (fa) itself; to denounce family reverence is tantamount
to repudiating parenthood altogether. Such offences pave the way (dao)
to mayhem and anarchy.””*

The five punishments wuxing Ff] included different forms of punishment in
different periods of history: in antiquity branding, or tattooing the face (mo
), cutting off the nose (yi &) and the legs (fei 3, or yue Hl), castration or
sterilisation (gong =), and decapitation (dabi KK, xiaoshou 55, or just
sha #).* During the Sui and Tang the five penalties were: death (si 3E),

38. Zimmermann (2000).

39. For the Chinese side see the introduction to the Tang code translated in Johnson (1979: 49ft.);
see also the translations from the chapters on law and penalties of the Tang dynastic historiographies
in Karl Biinger (1996: 73ff. & 1411f.).

40. A well-known example for this kind of Buddhist utopian view is the Agafifiasutta (Dighani-
kaya), studied and translated by Steven Collins (1993: 301-393; 1998: 448ft. and 626ff.). I have
to thank one of my two reviewers for referring me to this text.

41. See e.g. Shiga Shuizd (1992: 971.).

42. Seee.g. MacCormack (1990: 54fF.).

43. TH:“EMZB=T 0 MFEERNRAFE - EEE L JFEAFE - JFFE M - AL
781 - ” Text and translation Henry Rosemont, Jr. & Roger T. Ames (2009: 112).

44. Rosemont & Ames (2009: 117, note 21); during the earlier Qin and Han periods instead of
castration or sterilisation chopped up parts of the body were dispersed on a market place: ju gi
gurou yu shi SEHEE .
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exile (/iu i), imprisonment or penal servitude (fu {&), beating with a heavy
stick (zhang 1), and flogging with a light stick (chi &),* i.e. exactly the
penalties Xuanzang discusses in this passage.

Buddhists were well aware of this tension between ethical ideal and the
necessity of legal procedures resulting from the harsh reality of a not so ideal
and harmonious social situation. One way of dealing with this tension was to
shift punishment as a consequence of karmic retribution to the period after
death, into the realm of the god of the underworld, Yamaraja / Yanluo [&/%&, or
his judges. Others recognised the necessity to have a penal law in place and
action. The Song monk Qisong #Z&; (1007-1072), for instance, has a complete
section on penal law (xingfa %) in his anthology Tanjin-wenji $8# 05
(T.2115.669¢.291t.) in which the attempts of Tang Taizong to impose a rather
lenient penal system (see below) are positively highlighted (T.2115.670c.51f.).

In his biography (Datang Daciensi sanzang fashi zhuan KKz
JBSF = j AT {#) Xuanzang is made to express his stern rejection of taking
lives quite clearly when he refuses to accept the offer of a heretic Samkhya
master to cut off his head as a sign of defeat in debate with the words: “We
sons of Sakya[muni] never harm people — I now allow you to be [my] slave
and to follow my instructions.”*¢

In the Indian normative texts and in Buddhist literature it is normally
the king who administers sentences and punishes. Punishment is a divine
royal duty without which society would decline and become corrupt, as
MDhS.7.14ff. emphasises:

“I4For the king’s sake, the Lord formerly created Punishment, his son — the
Law and protector of all beings — made from the energy of Brahman. It
is the fear of him that makes all beings, both the mobile and the immobile,
accede to being used and do not deviate from the Law proper to them.
The king should administrate appropriate Punishment on men who
behave improperly, after examining truthfully the place and the time, as
well as their strength and learning. '"Punishment is the king; he is the
male; he is the leader; he is the ruler, and, tradition tells us, he stands as
the surety for the Law with respect to the four orders of life.”*

In practice the implementation of the law (dharma) was executed by a royal
representative, e.g. in particular matters of civil cases by courts of three
judges (or “justices” as Olivelle prefers to translate the term dharmastha)*®
as indicated in KAS.3.1.1.: “!Justices of ministerial rank in groups of
three should conduct trials — in frontier posts, collection centers, district

45. Johnson (1979: 14f.).

46. T.2053.245b.29f FERETHAREN » SO FEFRH -

47. 14. tasyarthe sarvabhiitanam goptaram dharmam datmajam, brahmatejomayam dandam
asyjat purvam isvarah. 15. tasya sarvani bhiitani sthavarani carani ca, bhayad bhogaya kalpante
svadharman na calanti ca. 16. tam desakalau saktim ca vidyam caveksya tattvatah, yathahatah
sampranayen naresv anyayavartisu. 17. sa raja puruso dandah sa neta sasita ca sah, caturnam
asramanam ca dharmasya pratibhith smytah. Translation Olivelle (2006a: 154f., text: 615); see
also MDhS.7.161f.; 8.1ff.; Scharfe (1989: 218 & 220ff.).

48. Olivelle (2013: 495, note to 2.1.30).
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municipalities, and provincial capitals — of lawsuits arising from transac-
tions.”* The tasks and duties of these officials are then discussed at length
in the third chapter of the KAS.

According to the dharmasastras, quite obviously seen from a brahmani-
cal point of view, the execution of the law is done by a learned brahmana
as is expressed in MDhS.8.91f.:

““When the king does not try a case personally, however, he should
appoint a learned Brahmin to do so. °Entering the main court itself
accompanied by three assessors, he should try the cases brought before
the king, either seated or standing. '"The place where three Brahmins
versed in the Vedas and a learned officer of the king sit, they call the
court of Brahman.”>

Curiously, and despite the Buddhist tradition of ascribing legal authority to
the ruler, Xuanzang does not specify any juridical agent, e.g. the king, judges
or other administrators. The reason for this may be, on the one hand, that in
the Tang legal system punishment was delegated to the regional officials and
only as an exception (e.g. high treason, confirmation of death penalty) a case
was directly brought in front of the emperor — another case of presentatio
sinica: in India legal affairs were handled similarly as in China. On the
other hand, this silence on the king’s role in the legal system may reflect
Xuanzang’s reluctance to have the king — in more concrete terms the highly
idealised king Harsavardhana of Kanauj — involved in juridical matters.

In Xuanzang’s description, especially the part about not executing traitors
and plotters (diisya) against the state authority, raises some doubts about
the validity of this description as representing practiced law in general.
KAS.5.1.1fF,, for instance, deals in some detail with the punishment of trai-
tors who are, in case they are officers, to be gotten rid of by secret agents
or by provoking other persons to kill them. But there is also advice to deal
with other traitors, as explained in KAS.5.1.43ff.:

“$In case of traitorous cities, villages, or families, assassins should
hurl their weapons during an altercation relating to village boundaries
and borders (...) between fields, threshing floors, and houses, or due to
injuries caused to property, implements, crops, and draught animals,
or during spectacles, performances, and festivals, and declare: ‘This is
what happens to those who altercate with this man!” “The others should
be punished for this crime. **Alternatively, in case of traitorous persons
among whom there have been deep-rooted altercations, assassins should
set fire to their fields, threshing floors, or houses, or hurl weapons at
their kinsmen, relatives, or draught animals, and declare likewise: “We

49. dharmasthas trayas trayo "matya janapadasamdhisamgrahanamukhasthanivesu vyavaharikan
arthan kuryuh. Translation Olivelle (2013: 179), text: Kangle (1965: 96); for other agents who
administer law, see the discussion in Olivelle (2013: 16f.).

50. 9. yadd svayam na kuryat tu nypatih karyadarsanam, tada niyujyad vidvamsam brahmanam
karyadarsane. 10. so sya karyani sampasyet sabhyair eva tribhir vytah, sabham eva pravisyagryam
asinah sthita eva va. 11. yasmin dese nisidanti vipra vedavidas trayah, rdjias ca prakyto vidvan
brahmanas tam sabham viduh. Translation Olivelle (2006a:167, text: 660); see also MDhS.7.162,
and Olivelle (2013: 583, note to 3.1.1).
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have been dispatched by that person.” “The others should be punished
for this crime. “’Alternatively, secret agents should get traitors in the
fort or the provinces to invite each other as guests. **On that occasion,
poisoners should give them poison. ¥The others should be punished for
this crime.”?!

In all cases it is clear that, at least according to §astric norms, traitors are to
be killed and not spared under any circumstances, but the involvement of
the ruler should not be revealed but the killing of the traitors be blamed on
scapegoats, thereby getting rid of all witnesses. Similarly MDhS.9.275 asks
for capital punishment of men acting against the king: “**Those who rob
the king’s treasury, those who act contrary to his interests, and those who
conspire with his enemies — he should inflict diverse kinds of capital pun-
ishment on them.”>2 MDhS.9.232 prescribes the death penalty for offenses
against royal authority less than high treason (nypadroha):>® “***He [i.e.: the
king; M.D.] should put to death those who forge royal edicts, corrupt the
constituents of the realm,> or kill women, children, or Brahmins, as also
those who give aid to his enemies.”* Capital punishment was even to be
exerted in case of damage of public facilities as stated in MDhS$.9.279f :

“2PSomeone who breaks a reservoir should be killed by drowning or
clean execution; or else, he should repair it and be made to pay the highest
fine (...). 2°He [i.e.: the king; M.D.] should kill without hesitation those
who break into the treasury, the armory, or a temple, and those who steal
elephants, horses, or chariots.”*

Contrary to Xuanzang the §astric sources never speak just of exile (ava-
sravana, vivasa or pravasa’’) as punishment for treason. The only exception
coming close to Xuanzang’s description is given in KAS.9.3.12ff., where
the punishment of a revolt (kopa) is indeed exile, restricted, however, to
a courtly priest (purohita which Olivelle translates as “Chaplain”), i.e. a
brahmana by caste, while other high-ranking plotters are to be executed:

51. 43. puranam gramanam kulanam va diusyanam simaksetrakhalavesmamaryadasu
dravyopakaranasasyavahana-himsasu preksakytyotsavesu va samutpanne kalahe tiksnair
utpadite va tiksnah sastram patayitva briiyuh ‘evam kriyante ye ‘'muna kalahdayante’iti. 44. tena
dosenetare niyantavyah. 45. yesam va disyanam jatamilah kalahas tesam kse-trakhalavesman
adipayitva bandhusambandhisu vahanesu va tiksnah sastram patayitva tathaiva briiyuh ‘amuna
prayuktah smah’ iti. 46. tena dosenetare ni-yantavyah. 47. durgarastradiisyan va sattrinah
parasparasyavesanikan kara-yeyuh. 48. tatra rasada rasam dadyuh. 49. tena dosenetare
niyantavyah. Translation Olivelle (2013: 256), text: Kangle (1965: 153).

52. rajiah kosapahartims ca pratkilesu ca sthitan, ghatayed vividhair dandair arinam
copajapakan. Translation Olivelle (2006a: 204, text: 798).

53. See Jolly (1896: 127).

54. According to Olivelle (2006a: 332, note to 9.232), the “constituents” (prakyti) here are the
royal ministers so that this seems to refer to attempts to corrupt or bribing high officials.

55. kitasasanakartrms ca prakptanam ca disakan, stribalabrahmanaghnams ca hanyad
dvitsevinas tatha. Translation Olivelle (2006a: 202, text: 789).

56. 279. tadagabhedakam hanyad apsu suddhvadhena va, tad vapi pratisamskuryad dadydc
cottama-sahasam. 280. kosthagarayudhagaradevatagarabhedakan, hastyasvaratha-hartims ca
hanyad evavicarayan. Translation Olivelle (2006a: 204, text: 799).

57. Olivelle (2013: 631f., note on 4.4.7), however, points out that pra-\vas- can refer both to
“exile” and “execution”.
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“IZA revolt of the interior is one initiated by one of the following:
Counselor, Chaplain (...), Chief of the Armed Forces, or Crown Prince.
He should subdue that person either by eliminating his own faults or
in conformity with that person’s power and crime. “Even in the case of
a serious crime, the Chaplain is subdued by imprisonment or exile; the
Crown Prince by imprisonment or by execution if he has another virtu-
ous son.”*®

In another case (KAS.13.3.36) the king deliberately should send officials
accused of a crime into exile in order to infiltrate the enemy and lead to
his destruction. In general, exile is not very often mentioned, and is to
be implemented for a range of offenses, for instance, in case of corrupt
officials (MDhS.7.124, KAS.4.4.10), assumption of the profession of a
higher caste (MDhS.10.96), but mainly in case of brahmanas instead of
the death penalty administered for the three other castes in case of false
testimony (MDhS.8.123) and other serious offenses (MDhS.8.241, NS.14.9,
BDhS.1.18.17, KAS.4.9.29).

The Indian view on treason is therefore quite similar to the Chinese as
reflected in the Tang code — resulting in death or capital punishment, or,
depending on the status, in exile —, but while in the Chinese context this is
dealt with publicly, KAS recommends clandestine and conspirational action.
Such insidious action could, of course, not been ascribed to an idealised
Indian ruler. It is therefore quite likely that Xuanzang’s information is
rather a Buddhist wishful thinking than based on reality: even Asoka in his
otherwise self-idealising edicts threatened the jungle tribes who opposed
him with violent punishment. Xuanzang himself exemplifies his normative
statement by the episodes of unsuccessful attempts on the life of Harsa dur-
ing the great festival at Kanyakubja by heretics and a hired assassin after
which the king spares the attackers’ lives despite the request of his officials
to behead them and bans a large group from his territory. That this episode
reflects general real practice is already indicated by the fact that main plot-
ters are indeed punished and that Harsa’s official ask for what probably was
the normal penalty for an attempt on the king’s life. Harsa’s hesitation to
punish with the full severity of Indian law is questioned in another event in
the Biography where the king threatens to apply harsh punishment when
he finds out that Hinayana followers plan an attempt on Xuanzang’s life,
because they were defeated in debate: “Anyone in the crowd who will do
harm to the dharma master will have his head cut off, [and anyone] who
will insult [him] will have his tongue cut out.”*

The mild punishment of treason and mutiny stands in an odd contrast
with the rather drastic sentences of cutting off limbs for unethical behaviour.
There can be no doubt that corporeal punitive measures for crimes, between

58. 12. Mantripurohitasend-patiyuvardajanam anyatamakopo ’bhyantarakopah. 13. tam
atmadosatyagena parasaktyaparadhavasena va sadhayet. 14. mahaparadhe ’pi purohite
samrodhanam avasravanam va siddhih, yuvardje samrodhanam nigraho va gunavaty anyasmin
sati putre. Translation Olivelle (2013: 356), text: Kangle (1965: 222).

59. T.2053.247c.24f. A — NGEEMEGHE  REFERESE -
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mutilation and death, were drastic, especially for the lowest class, the Siidra,
even in case of non-physical offenses as explained in MDhS.8.270ff.:

“2%Tf a once-born man hurls grossly abusive words at twice-born men,
his tongue should be cut off, for he originated from the lowest part. >"'If
he invokes their names and castes with disdain, a red-hot iron nail ten
fingers long should be driven into his mouth. ?”?If he arrogantly gives
instruction on the Law to Brahmins, the king should pour hot oil into his
mouth and ears. ... ??When a lowest-born man uses a particular limb to
injure a superior person, that very limb of his should be cut off — that is
Manu’s decree. *°If he charges with his hand or with a stick, his hand
ought to be cut off; if he strikes with his foot in anger, his foot ought to
be cut off. *'If a low-born man attempts to occupy the same seat as a
man of a high rank, the king should brand him on the hip and send him
into exile or have his buttocks slashed. ?’If he arrogantly spits at such
a person, the king should cut off both his lips; if he urinates at him, his
penis; and if he breaks wind at him, his anus. ?3If he grabs him by the
hair, the king should cut off both his hands without a second thought, as
also if he grabs him by the feet, the beard, the neck, or the testicles.”®

Mutilation or amputation are described by other foreign observers as well,
e.g. for the crime of theft committed by a brahmana (who is also blinded)
or a ksatriya by Al-Birini.®! Al-Birini’s description does, however, not
correspond to the $astric texts according to which brahmanas were, by
highest divine authority (Manu), exempted from corporeal punishment, as
mentioned e.g. in MDhS.8.123ff.:

“IZWhen individuals of the three classes give false testimony, a righteous
king should first fine them and then execute them; a Brahmin, on the other
hand, should be sent into exile. '**Manu, the son of the Self-existent One,
has proclaimed ten places upon which punishment may be inflicted. They
are applicable to the three classes; a Brahmin shall depart unscathed.
125They are: genitals, stomach, tongue, and hands; feet are the fifth; and
then, eyes, nose, ears, wealth, and body.”*

It is, however, undoubted that corporeal punishment was administrated for
serious offenses, and this was even to be displayed to the public for reason of
deterrence, as MDhS.9.288 states: “***He [i.e.: the king; M.D.] should locate

60. 270. Ekajatir dvijatims tu vaca darunaya ksipat, jihvayah prapnuydc chedam jaghanyapra-
bhavo hi sah. 271. namajatigraham tv esam abhidrohena kurvatah, nikheyo ’yomayah Sankurjvalann
asye dasangulah. 272. dharmopadesam darpena vipranam asya kurvatah, taptam asecayet tailam
vaktre srotre ca parthivah. ... 279. yena kenacit angena himsdc ced chrestham antyajah, chettavyam
tat-tad evasya tan manor anusasanam. 280. panim udyamya dandam va panicchedanam arhati,
padena praharan kopat padacchedanam arhati. 281. sahasanam abhiprepsur utkystasyavakystajah,
katyam kytanko nirvasyah sphicam vasyavakartayet. 282. avanisthivato darpad dvav osthau
chedayen nypah, avamiitrayato medhram avasardhayato gudam. 283. kesesu grhnato hastau
chedayed avicarayan, padayor dadhikayam ca grivayam vysanesu ca. Translation Olivelle (2006a:
182, text: 713ff.).

61. Sachau (1910, vol. 2: 162).

62. 123. kautasaksyam tu kurvanams trin varnan dharmikao nypah, pravasayed dandayitva
brahmanam tu vivasayet. 124. dasa sthanani dandasya manuh svayambhuvo "bravit, trisu varnesu
tani syur aksato brahmano vrajet. 125. upastham udaram jihva hastau padau ca paiicamam,
caksur nasa ca karnau ca dhanam dehas tathaiva. Translation Olivelle (2006a: 173, text: 683f.).
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all prisons along the royal highway where people will see the criminals,
grieving and mutilated.”®® There is no evidence for a general application
of this form of sentences for violations of etiquette, as Xuanzang claims.

This discrepancy of the application of corporeal punishment with the
sastric norm also highlights Xuanzang’s complete omission of other crimes
like theft, robbery, rape, murder, etc. The offenses given by Xuanzang for these
kinds of punishment are very un-Indian and rather Chinese: transgressions
against liyi 185, “[proper] etiquette and righteousness”, and zhongxiao [£2%,
“piety”, are rather in the context of proper social and moral behaviour than
in the realm of crimes, but from the standpoint of a traditional Chinese view
quite a lot of crimes such as rebellion and rioting were judged according to the

rules of Confucian ethics, and this was incorporated in the Tang code of law.

Although Indian legal thought was not completely devoid of customary
aspects and even of ad-hoc jurisprudence through the ruler, it is made clear
in the legal texts that it is the brahmanical textual tradition which is to be
the predominating standard; see e.g. GDhS.11.19ft.:

“I°His [i.e.: the king’s; M.D.] administration of justice shall be based on
the Veda, the Legal Treatises, the Vedic Supplements (...), Subsidiary
Vedas, and the Purana. *The Law of regions, castes, and families are
also authoritative if they are not in conflict with the sacred scriptures.
2IFarmers, merchants, herdsmen, moneylenders, and artisans exercise
authority over their respective groups. *?He should dispense the Law
after he has ascertained the facts from authoritative persons of each
group. »*Reasoning is the means of reaching a correct judgment. >*Having
reached a conclusion in this manner, he should decide the case equability.
ZIf there is conflicting evidence, he should consult those who are deeply
learned in the triple Veda and reach a decision, **for, it is said, acting in
that way, he will attain prosperity.” %

It is obvious that and why Xuanzang, as a Buddhist, could and would not
directly refer to the brahmanical Sastras or their content: they were not
Buddhist and prescribed measures that went against general Buddhist and
certainly his personal views on legal matters.

It seems clear that Xuanzang is only interested in certain points of the
legal system, and only in aspects which either match the Chinese legal con-
cepts or must have seen “exotic” to a Chinese like the ordeals. Idealisation
is at play when Xuanzang suppresses the information that Indian (norma-
tive) law was, as the Chinese, socially graded, i.e. different sentences for
members of different castes for the same offense were in place. In an ide-
alised Buddhist society of social and human equality different treatment of
different strata of society in front of the law was, of course, unacceptable.

63. bandhanani ca sarvani rajamarge nivesayet, duhkhita yatra dysyeran vikytah papakarinah.
Translation Olivelle (2006a: 205, text: 800).

64. 19. tasya vyavaharo vedo dharmasastrany angany upavedah puranam. 20. desajatikuladharmas
camnayair aviruddhah pramanam. 21. karsakavanikpasupalakusidikaravah sve sve varge.
22. tebhyo yathadhikaram arthan pratyavahytya dharmavyavastha. 23. nyayadhigame tarko
"bhyupdyah. 24. tenabhyithya yathasthanam gamayet. 25. vipratipattau traividyavyddhebhyah
pratyavahytya nistham gamayet. 26. tatha hy asya nihsreyasam bhavatiti. Olivelle (2000: 146f.).
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The statement that torture was not applied at Indian courts is another
highly idealised detail in Xuanzang’s description that should be questioned
in the light of the information available in the $astric sources. KAS.4.8.1ff.
is quite specific about the application of torture, when and how it should
be administered:

“ITn the presence of the victim of the theft, as well as external and internal
witnesses, he should interrogate the accused about his country, caste, line-
age, name, occupation, wealth, associates, and the residence. *He should
corroborate (...) these by checking them against other depositions. *Then
he should interrogate him about what he did the previous day and where
he spent the night until his arrest. *If he is corroborated by the person
providing his exoneration, he is to be considered innocent; otherwise, he
is to undergo torture. ... "When there is likelihood of someone’s guilt, he
should subject him to torture, but never a woman who is pregnant or within
amonth after giving birth — '3for a woman, however, half the normal torture
or just oral questioning; ... ' There are four kinds of conventional torture:
six strokes with a stick, seven lashes with a whip, two suspensions, and
the water tube. ?Beyond that, for those who have committed grave crimes
there are nine strokes with a cane, 12 lashes with a whip, two thigh bind-
ings, 20 strokes with a Naktamala-twig, 32 slaps, two scorpion bindings,
two hangings, needle in the hand, burning one digit of a finger of a man
after he has drunk gruel, heating in the sun for one day for a man after he
has drunk oil, and sleeping during a winter night on a bed with points of
Balbaja-grass. *These are the 18 types of torture. ... *Someone who has
previously committed a crime, someone who confesses and then retracts,
someone in whose possession a portion of the loot is found, someone who
has been arrested by reason of the act or the stolen goods (...), someone
who embezzles from the king’s treasury, or someone subject to death by
torture on the king’s orders — he should subject these to torture adminis-
tered collectively, individually, or repeatedly.”*

In the Chinese legal system torture was a legitimate means to achieve a
confession,® and this kind of violence certainly was something that did not
find the support of Xuanzang. Stating that torture was not used in India,
although not true, was a means to indirectly criticise these measures in China.

In general terms, Xuanzang’s description must be seen in the context of
the social environment of the early Tang, especially the legal system®” and

65. 1. musitasamnidhau bahyanam abhyantaranam ca saksinam abhisastasya desajatigotranama-
karmasarasahdyanivasan anuyufijita. 2. tams capadesSaih pratisamanayet. 3. tatah pirvasyahnah
pracaram ratrau nivasam cagrahandad ity anuyunjita. 4. tasyapasarapratisamdhane suddhah
syat, anyatha karma-praptah. ... 17. aptadosam karma karayet, na tv eva striyam garbhinim
siti-kam va masavaraprajatam. 18. striyas tv ardhakarma, vakyanuyogo va. ... 21. vyavaharikam
karmacatuskam - sad dandah, sapta kasah, dvav upariniban-dhau, udakanalika ca. 22. param
papakarmanam nava vetralatah, dvadasa kasah, dvav iruvestau, vimsatir naktamalalatah,
dvatrimsat talah, dvau vysci-kabandhau, ullambane ca dve, siict hastasya, yavagipitasya ekaparva-
daha-nam angulyah, snehapitasya pratapanam ekamahah, sisiraratrau balbajagra-sayya ca. 23. ity
karmanda ripena va grhitam rajakosam ava-stynantam karmavadhyam va rajavacandat samastam
vyastam abhyastam va karma karayet. Translation Olivelle (2013: 240t.), text: Kangle (1965: 140ft.).
66. Johnson (1979: 15).

67. For a general description see Charles Benn (2002: 195ff.).
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its reform during Taizong’s rule, a process which was characterised through
a continuation of moderation in severeness of punishments and consequent
codification which already Taizong’s father, Gaozu, had applied to the Sui
code as soon as he had established the new dynasty;® for example, ninety-two
crimes which were formerly punished by death penalty and seventy-one by
life-long exile were downgraded in the new code.® The latter point culmi-
nated in the compilation of the Tang penal code, the Zhenguan-lii EHEE,
first under Fang Xuanling /5 2.#% and finished in 637, and of its official com-
mentary, the Liishu /&Fi compiled, with changes to the original code, under
the direction of Taizong’s influential brother-in-law Zhangsun Wuji £
and finished by 653.7° The Tang historiographies reflect a vivid discussion of
legal issues at different times of Taizong’s reign, and depict Taizong as a ruler
with a tendency to compassion and mild punishment.” Taizong is described
as having especially struggled with the issue of death penalty, the reduction
of which is the only major legislative detail given for his reigning period in
the Tang-huiyao FEF& % 39.72 But there is other evidence of the emperor’s
volatility in terms of imposing the death penalty: in the ninth month of the
year 644, just some months after Xuanzang’s return to Chang’an, Taizong
almost had a boy who had claimed to be emperor — a /ése-majesté — executed
but spared him in the last moment (Tang-huiyao 38).” In 647, a year in which

68. For a historical overview see e.g. Biinger (1996: 241f.); see also Howard J. Wechsler (1979:
206f.).

69. Johnson (1979: 39).

70. See Shiga (1992: 103f.).

71.  See the description in the Xin-Tangshu #7EH 56: +734 » XEEFEFELAETEN » &L
DIgRESE R SRR - L ASRDIBERER T » AAHRZCA - WIRNAL - AEILUERIR T BUEL AR
" AR EEEBARCRE  FIEREAZE - XEIZ - BUR(GRT » MRHLELH -
PUSE - RTESEFE TN « R4 BisRINGE - BIESEE = E LT A - i85 - HALIBAGERKENT] 5
R NSRRI » 1 - AR E(E - B o (“In the sixteenth year [of Taizong’s reign
he] definitely moved [the ones condemned] to capital punishment to Xizhou [to serve] as exiles
to protect it and determined the [time] of service according to the seriousness of [their crime]. ...
Taizong brought stability to the realm through military prowess, but his natural character consisted
in kindness and clemency. When [he] ascended the throne [he] was given advice to purge the realm
with drastic punishment, but [his advisor] Wei Zheng was the opinion that [he] should not do so
and therefore submitted [a petition] that a monarch’s rule should be based on benevolence and
kindness by which [he] expressed [his] love for the people and fondness of the common; Taizong
happily endorsed this, then ruled the realm with encompassing benevolence and was very careful
with the implementation of punishment. In the fourth year [of his rule only] twenty-nine [people]
were given the capital punishment. In the sixth year he himself reviewed the list of convicts, had
pity with three hundred ninety and sent them back home to come back for punishment in autumn of
the following year. When the time had come the convicts all came to the court without [one] being
late, and Taizong praised their sincerity and pardoned them all.” Translated in Biinger [1996: 155£.]).
72, HET—FIEATWH - BEEAETRT - JUERE » R+ 28 « REFEILTZ0REOR - AfE
FHt+—f% - (“On the fourteenth day of the first month of the eleventh year [of the era] Zhenguan
(637) the new code was proclaimed. The law codex comprised five hundred paragraphs and was
divided into twelve fascicles. Capital punishment was reduced to exile in ninety-two paragraphs,
[and exile] into imprisonment in seventy-one paragraphs.” Translated in Biinger [1996: 175]).
73. T/FERA  EINETRICZABRT  OBHREHARBET - REDUAIEFRE - Mg
ORI o R MRS i 2 R SOE - (R8RS - STER0 Mkest - LEHEE At h
FRMASERRASGEHM - OBRT - REE S S FRE - BEEd - S4sasik - 79E
FREE] o WYIFAEIA T » MEFER LHD « " JEFFEiER - B 2ETRECIR - ... 0 < BEPSCEE
PI#KE <7 (“In the ninth month of the eighteenth year the boy Zhang Zhongwen from Maozhou
suddenly called himself ‘Son of Heaven’, and appointed several boys of his age officials. Judges
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Xuanzang had constant contact with the emperor and the court because of
ongoing diplomatic exchange with India, a discussion at court led to the
reduction of collective death penalty for treason supported by the emperor
(Tang-huiyao 39).” All this clearly shows that the court discourse on legal
affairs was an ongoing and continuous one which certainly was also noted
by Xuanzang. It is very likely that Xuanzang wanted to capitalise on these
discussions which led to a more and more lenient system of punishment in the
range of capital and corporeal sentences.” There was also serious discussion
about the adequacy of collective (family) punishment which finally resulted
not in the complete abolition of it but in its revision.”® By twisting the Indian
legal system, Xuanzang indirectly recommends the complete abolition of
the death penalty — as briefly achieved in 747 under emperor Xuanzong 5%
(but then was reintroduced again later).”’

It is striking that all the offenses presented and discussed in this pas-
sage — with the exception of the ordeals which had no correspondence in
China — match exactly the main points of the juridical discourse at Taizong’s
court. The permeation of Chinese legal thinking with Confucian moral
concepts — sometimes called “confucianisation” or “moralisation”’® — was
already fully established in the 7th century, but has a long tradition in the
discourse between the Confucian and legalist (fajia ;£%7) schools of think-
ing, going far back into Chinese antiquity where offenses against piety are
to be punished very severely.”

Xuanzang’s main point in his description is that no crime is punished
by the death penalty and execution in India. This stands in a direct contra-
diction to the frequent occurrence of execution in the $astric texts;® KAS
and MDhS even make a distinction between several types of execution for
different crimes: plain (suddhavadha), probably by decapitation, “vivid
execution” (citro ghatah, or citravadha) involving torture (impalement, etc.),

from the High Court thought [that he] had denounced the emperor and although there was an
amnesty [wanted] to behead [him]. The Great Master of Ceremonies, also minister of punishment
Wei Ting made a petition to the throne [saying that] the crime committed by Zhongwen only was
a heresy and that [he] now should be pardoned and spared of the death [penalty] according to the
law. The emperor angrily said to Ting: ‘Fifteen years ago a man from Huaizhou [called] Wu Fazhi
frivolously started to have imperial sacrificial vessels carried in front of [himself and] the imperial
insignia displayed, and called himself “Son of Heaven”. All the judges of the office of punishment
of the High Court said that this was a denouncement of the emperor and all of them decided that
[he] had to be decapitated. [If] now Zhongwen’s [crime is just] called a heresy then the same crime
would be punished differently. Do you [want] to bring blessing for yourself but make the emperor
to appear as a tyrant?” Ting apologized and retired. From then on judges did not dare asking the
emperor [again in this case]. ... [The emperor said]: ‘... This Zhongwen should only be sentenced
for heresy.”” Translated in Biinger [1996: 192f.]).

74. Translated in Biinger (1996: 193f.).

75. Fora translation of the relevant passages from Jiu-Tangshu & 50 see Blinger (1996: 791t.).
76. Jiu-Tangshu 50: E/ZLLHPER > FAEREE o (“From then on the [number of] death penalties
was almost reduced half in comparison with before.” Translated by Biinger [1996: 84]).

77. Biinger (1996: 31).

78. Shiga (1992: 98).

79. For a general overview see e.g. MacCormack (1990: 26ft.).

80. Jolly (1896: 125ft.).
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execution with or through mutilation (vikrtavadha), and “tainted” execu-
tion (klesadanda).?' There were all kinds of forms of execution. In the ninth
act of the drama Mrcchakatika the hero Carudatta is to be impaled (siile
bhajjedha | Skt. Siile bhankta[h]) for allegedly having strangulated the
courtesan Vasantasena.®?

In the light of clear evidence of death penalty, why does Xuanzang
claim that capital punishment is not enforced in India? Again, this seems
to be a subtle criticism of the regulation in the Tang code where the death
penalty was common but underlying certain restrictions: in principal at
least the emperor had to confirm it, and the execution was restricted to spe-
cific dates. There were only two forms of death penalty executed in Tang
China: strangulation (jiao %) or decapitation (zhan #7) (Tang code §5).%
The offenses of crimes which Xuanzang lists match — in a rather general
way — the so-called “ten abominations” (shi’e &) which were, accord-
ing to the Tang code (§6), the most severely punished acts for which all
levels of society were liable and for which amnesty would not be granted
(at least in principle): 1. plotting rebellion (moufan 52), 2. plotting great
sedition (moudani %K), 3. plotting treason (mopan ), 4. contumacy
(e’ni FE31), 5. depravity (budao 13E), 6. great irreverence (da-bujing KAEY),
7. lack of filial piety (buxiao “£2£), 8. discord (bumu “REE), 9. unrighteous-
ness (buyi £2%), 10. incest (neiluan MEL).* Planning and executing rebellion
and sedition were the most serious crimes and caused the punishment not
only of the criminal but also of the collective, the whole family: decapita-
tion of the culprit, and his relatives were strangulated, enslaved or exiled,
depending on the closeness of their relation or the gender and age (Tang code
§§248ft.).5 Xuanzang may also still have had in mind the radical measures
which Taizong imposed on the sangha to purge it from illegally ordained
monks in the years 627—629, before his own departure to India, according
to which these individuals were to be punished with the death penalty, even
by the more shameful one of beheading.®

The abominations 6—10 in the code run partly parallel with the offenses
for which in India, according to Xuanzang, the harsh cruel corporeal pun-
ishment was administrated. While these penalties were certainly applied
in India, most of the ideals and virtues which are mentioned by Xuanzang
—piety (xiao %), respect (jing H{; see next passage), righteousness (vi ) —,
however, have no clear and direct correspondence in the Indian context.
Yet, this emphasis of ancient Chinese ideals of social customs and rightful
behaviour is not surprising in the light of the constant references to historical

81. Olivelle (2006a: 333, note to 9.279, and 334, note to 9.291), and Olivelle (2013: 638, note
t04.9.2).

82. Tripathi (2002: 565); Ryder (1905: 151), and Van Buitenen (1968: 164), who translates “be
broken on the pole”.

83. Translation Johnson (1979: 59f.).

84. English terminology by Johnson (1979: 17); for a translation of §6 of the code Johnson
(1979: 611t.).

85. Translation Johnson (1997: 2391t.).
86. See Stanley Weinstein (1987: 14).
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and ritual classics like the Shujing F4%, the Liji #&5C, or the Zhouli g
in the Tang code.®” Obviously Xuanzang accepts the need of these bodily
punishments and therefore ascribes them to the Indian legal system as well,
although he completely sinisises the causes.

Xuanzang on Indian ordeals

The most detailed discussion in this passage is the one on ordeals to which
Xuanzang seems to wish to draw some attention of the reader, probably
because this idea of finding juridical truth by a proper ordeal (German:
“Gottesurteil”’) — and not by oath — was not part of Chinese standard legal
practice®® and must have appeared rather “exotic” to a Chinese readership. A
similar example is the Syrian theologian Bardaisan’s (154-222 ap) descrip-
tion of two Indian ordeals, one by water® and a completely imagined one
by means of a gigantic statue of a deity.” On the other hand the description
has to be read against the missing means of torture to extract a confession
from the accused: while according to Chinese law this was allowed, India
had other, divine means to reach a verdict in case of non-confession. The
$astric texts similarly prescribe ordeals in the case of doubts (samdeha):
see e.g. ADhS.2.29.6 “... %in doubtful cases investigating the matter by
examining the evidence and using ordeals.””"!

In the Indian legal tradition ordeals, together with oaths, are a stable
part of the system,’? and lists of them comprise up to nine different forms.*
Outside of the $astric sources the four kinds of Indian ordeal of water, fire,
scale and poison as described by Xuanzang are, for instance, found in the
ninth act of the drama Mrcchakatika (visasalilatulagniprarthite me vicare),*
and in Bana’s Kadambari.”® In this combination they are also found in the
$astric literature, but except for the scale ordeal they are executed in com-
pletely different manners. It has to be taken into account, however, that there
is no fixed set of regulations about ordeals in the texts. Even in the $astric
texts with the most extensive discussion of ordeals, as for instance the NS,
the sections on ordeal differ from version to version.”® This seems to indicate
some flexibility in administrating and handling ordeals on the Indian side.”’

87. Biinger (1996: 611f.); Johnson (1979: 9f.).

88. See Ch’ti Tung-tsu (1961: 207); MacCormack (1990).

89. It is very different from the normal Indian water ordeal but also from Xuanzang’s: both the
accused and the accusing have to pass a lake and sinking is taken as a sign of guilt or wrong accusation.
90. Winter (1999: 48ff.).

91. samdehe lingato daiveneti vicitya. Olivelle (2000: 114f.); for a more complex description
see KS.411ff.: Kane (1933: 197ff.).

92. See Jolly (1896: 142ff.), and Sircar (1995: 121ff.); for a detailed discussion see especially
Lariviere (1981).

93. Jolly (1896: 145).

94. Tripathi (2002: 569); Ryder (1905: 152).

95.  See Kane (1930-1962, vol. 3: 362).

96. Lariviere (2003: 6ff. & 11).

97. On variations of the water ordeal, see Lariviere (1981: 39f.).
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Al-Biriin1 (973-1050) describes six kinds of ordeals in the order of
increasing severity to prove innocence: the accused 1. has to drink a sub-
stance called bish (or brahmana)®® without being damaged, 2. is thrown
into water without drowning, 3. has to drink sacred water without vomiting,
4. has to sit on a scale, 5. has to take out a piece of gold from a boiling kettle,
6. has to carry a piece of hot iron without damage.” This is much more in
line with the $astric ordeals than what Xuanzang describes.

Xuanzang does not mention that the preceding or alternative measure
for ordeals were oaths (Skt. Sapatha) according to the accused’s caste
(MDhS.8.109ff., NS.20.1f., see below). MDhS.8.114ff. briefly touches on
ordeals — the last case actually is clearly marked as an oath and not an ordeal in
the strict sense!'® —, but none of them corresponds to what Xuanzang describes:

“l4Alternatively, [the judge] may make the person carry fire, stay sub-
merged in water, or touch separately the heads of his sons and wife.
SWhen the blazing fire does not burn a man, the water does not push
him up the surface, and no misfortune quickly strikes him, he should be
judged innocent by reason of his oath.”!!

Later $astric texts like the last chapter of the NS!%? or chapters 9-14 of the
VDhS!® list five different kinds of ordeals (divya), and at least the means
or substances for four of them — water, fire, scale, and poison —, though not
the method, match Xuanzang’s description. Since both texts describe the
ordeals in a more or less identical way I will focus here on one of them,
the NS. The text is the most specific on this matter of the ancient law texts
and gives the conditions for an ordeal as follows, quoting the authorities of
Manu — not found in the fextus receptus — and Narada (20.1ff.):

“1-2. When parties to a lawsuit have no witnesses, the king should
examine the parties by means of ordeals or one of the following oaths:
the truth; vehicles and weapons; cattle, seeds, and silver; the feet of gods
and ancestors, gifts, and good works. 3—4. The king should administer
ordeals in matters involving serious offenses; in minor matters, that best
of men should make the accused swear an oath. These oaths indeed have
been prescribed as effective in minor disputes, but when violent crimes
are involved, the rules for ordeals apply. 5—-6. Lord Manu has said that
there are five ordeals for those accused in doubtful matters, especially
if the events took place in secret: the balance, fire, water, poison, and
finally, holy water. These are the ordeals prescribed for the exoneration

98. Sachau assumes that this corresponds to Skt. visa, “poison”; although this would make perfect
sense philologically, ordeal by poison, however, seems a bit odd as the lowest form of juridical
probing. The Divyatattva, 41, suggests that the term brahmana may stem from a misunderstanding
of the epithet of the poison (brahmana systa, “created by Brahma”).

99. Sachau (1910, vol. 2, 159f).

100. See also Olivelle (2006a: 311, note on 8.115).

101. 114. agnim va harayed enam apsu cainam nimajjayet; putradarasya vapy enam Siramsi
sparsayet prthak. 115. yam iddho na dahaty agnir apo nonmajjayanti ca; na cartim yechati ksipram
sa jiteyah Sapathe sucih. Translation Olivelle (2006a: 173, text: 681f.).

102. Cautiously dated by Lariviere (2003: 13), between the 4th and 6th century.

103. Visnusmyti, a text from Ka$mir from between the 6th and 8th century: Olivelle (2009: 71f.
and 15); for a translation of the respective chapters see Olivelle (2009: 671t.).
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of the falsely accused. 7. Narada, the great-souled one, has prescribed the
ordeals, which reveal what is true and false, for the exoneration of those
accused in doubtful matters. A wise man should administer an ordeal
with the consent of the plaintiff, not otherwise.” !

While ordeals should be applied in case of doubts (samdigdha) they also are
recommended for cases when matters are concealed (channa) and cannot be
resolved in the normal way. The latter corresponds more or less to the situa-
tion which Xuanzang describes for ordeal: when the accused does not confess
or collaborate, i.e. when the “truth” cannot be determined by normal means
of testimony (kriya) or circumstantial evidence (/irnga).' The Indian tradi-
tion, however, has all kinds of special conditions for the administration of the
different kinds of ordeal, taking into account the severity of the transgression
or crime, the status or situation of the accused, the value in dispute, etc.!%

The forms of the ordeals as described by Xuanzang differ considerably
from the ones described in the Indian text.!”” In the discussion here the
regulations of the Naradasmrti are given, but similar descriptions can be
found in the other legal texts. Ordeals in general can be divided into two
categories: those that prove guilt or innocence by sign, or those that prove
innocence by survival and guilt by damage or death as a consequence of
the ordeal.'® The Indian ordeals mostly belong to the first category with
death as consequence in most cases, and the Naradasmyti, for instance,
seems to express this by the sequence of the ordeals, starting with the one
that would be survived in any case, the scale (dhata), continuing with the
hot iron (“fire”, agni), very likely to inflict severe burning, and with water
(udaka) with a high risk of drowning, and ending with the one that probably
would lead to death by poison (visa). Xuanzang’s ordeals are milder insofar
as only one ordeal (poison) is predisposed to end in death.

The water ordeal in the sastras is completely different from the one
described by Xuanzang. NS.20.25ff., for example describes it as follows:

“25-27. Next, I will explain the supreme rule for the water ordeal. Three
arrows should be shot from a bow that is not too strong. The middle arrow
should be brought back by an extremely fast runner; when he brings it
back, the accused is found innocent. He is, on the contrary, found guilty
if he lets even a single limb show or moves from the spot where he went
under. 28. Women should not be forced to undergo this ordeal, nor should

104. 1. yada saksi na vidyate vivade vadanam nynam, tada divyaih parikseta sapathais ca
prthakvidhaih. 2. satyam vahanasastrani gobijarajatani ca, devatapitrpadas ca dattani sukytani
ca. 3. mahaparadhe divyani dapayet tu mahipatih, alpesu ca narah Sresthah sapathaih sapayen
naram. 4. ete hi Sapathah proktah sukardas svalpasamsaye, sahasesv abhisape ca vidhir divyah
prakirtitah. 5. samdigdhe 'rthe 'bhiyuktanam pracchannesu visesatah, divyah pancavidho jiieya
ity aha bhagavan manuh. 6. dhato ’gnir udakam caiva visam kosas ca panicamah, uktany etani
punah proktah satyanytavibhavanah, vadino ‘numatenainam karayen nanyatha budhah. Translation
Lariviere (2003: 447f., text: 233).

105. Jolly (1896: 142).

106. Jolly (1896: 145f.).

107. Jolly (1896: 146); Watters (1904—1905, vol. 1: 172); Mizutani (1999, vol. 1: 184, note 1).

108. See Dario Sabbatucci (2005: 6846b.1.).
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a weak man; it might scare a woman to death, and to administer it forcibly
to a weak man might kill him. If any of these have to be seized forcefully,
they should not be made to go under water. 29. He should remain calm
and grasp the thighs of the man in the water.” !’

While the Indian method is quite clear: guilt or innocence are decided through
the capability of the accused to stay under water as long as it takes to retrieve
the arrow, Xuanzang’s description is not very concise: while the stones will,
of course, never float on the surface it is not completely clear if the accused
is supposed to be restricted in his movements or will just be allowed to swim,
in which case this would be a very “mild” form of ordeal. Structurally it looks
as if Xuanzang’s version is following the principle of the scale ordeal adapted
to the element of water.

The scale ordeal in Xuanzang is an abbreviated form of how the ordeal
should be administrated according to the Indian sources: the accused should be
weighted twice, once to determine the counterweight and then a second time
to determine guilt or innocence. NS.20.8ff. describes the procedure as follows:

“8-9. To support the balance, two posts, each six [correct into “four”; MD]
hastas long, should be set two hastas'® deep. The distance between the
two posts should be one and one-half kastas. Rope supports should be
fixed to the solid hooks at the ends of the balance beams. 10-11. The
accused should be weighed a first time and the balance marked against
the counterweight; the man should be taken off it. After he has given his
sworn testimony the accused should again be made to get onto the bal-
ance and be weighed in the same manner until the balance comes to a
stop. 12. If the accused weighs more when he is weighed, he is definitely
innocent; but if he weighs the same or less, he is guilty.” !

Xuanzang’s scale ordeal is closest to its Indian counterpart of all the forms
described by him.

Xuanzang’s fire ordeal is, in a way, “Buddhisised” insofar as it leaves open
the option of throwing flowers on the hot iron (or into a fire) instead of inflict-
ing the heated iron directly on one’s body. This blossoming of lotus flowers

109. 25. atah param pravaksyami toyasya vidhim uttamam, natikriivena dhanusa prerayet
sayakatrayam. 26. madhyam astu Saro grahyah purusena yaviyasa, pratyanitasya tasyatha sa
visuddho bhaven narah. 27. anyatha na visuddhah syad ekangam api darsayet, sthanad anyatra
va gacched yasmin piarvam nivesitah. 28. striyas tu na balat karya na puman api durbalah, bhir
utvadyosito mytyuh kysasyapi balat kuryat, sahasa prapnuyat sarvams tasmad etan na majjayet.
29. tayomadhye manusyasya grhitvori susamyatah. Translation Lariviere (2003: 450, text: 236f.).
In other texts it is made clear that the accused should submerge while grasping the thighs or knees
of another man standing in the water up to the navel.

110. Cubit, ca. 47 cm: Olivelle (2013: 458).

111. 8. caturhastau tulapadav ucchrayena prakirtitau, saddhastam tu tayor dystam pramanam
parimanatah. 9. padayor antaram hastam bhaved adhyardham eva ca, Sikyadvayam samasajya
dhate karkatake dydhe. 10. tulayitva naram pirvam cihnam kuryad dhatasya tu, kaksasthanena tam
tulyam avatarya tato dhatat. 11. samayaih parigrhyainam punar aropayen narah, tasminn evam
kyrte sa cet kaksesthapya suniscala. 12. tulito yadi vardheta Suddhah syan natre samsayah, samo va
hivamano va na visuddho bhaven narah. Translation Lariviere (2003: 448, text: 234f.). According
to some versions and other texts, e.g. VDhS.10.12 (Jolly 1880: 57), the outcome is determined by
the exact opposite: if the accused is lighter the second time he is innocent: see Lariviere (2003:
448, note to 20.12); Jolly (1896: 145).
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despite of destructive heat is an old Buddhist topos that can be seen in the
story of the Garahadinna who prepares a fire-filled pitch for the Buddha out of
which lotus flower grow when the Buddha approaches it (Garahadinnavatthu,
Dhammapadatthakatha 1.4341t.),""* or the episode of the monk Samudra who
endures being boiled in A$oka’s hell-prison (naraka) by reciting a sitra while
sitting on a magically produced lotus flower in the ASokavadana.'®

NS.20.15ff. describes the “classical” §astric form of the fire ordeal which
is quite different from the one given by Xuanzang:

“15—16. Next, I will explain the supreme law of the iron ordeal. It requires
circles the diameters and intervals of which equal thirty-two argulas.
Eight circles encompass a total number of two hundred forty arngulas
according to the experts in such matter. 17-21. After the accused has been
ritually purified and entered the delineated circles, one should tie seven
asvattha'* leaves on his hands with strings and prepare a smooth, hot iron
ball weighing fifty palas."® The accused should take this in his hands, and
slowly walk through the circles. He should not stop over any circle nor in
between them, nor should he drop the ball outside that portion of the earth
which has been designated before he has covered the prescribed distance.
If he calmly traverses the circles in the prescribed manner, and remains
completely unburned, he is innocent. If he drops the iron ball out of fear, but
appears to be unburned, he must carry it again; this is the ancient practice.
The ordeal of fire should be conducted in accordance with these rules.”!'¢

In the NS ordeal by poison is the simplest method in terms of implementa-
tion, but quite a few details are given for the right time and the way the
poison should be prepared (20.32ff.):

“32.33. Next, [ will explain the supreme rule for the poison ordeal. The
poison should be given during the winter and in proper amounts. One
who knows the law would never administer this ordeal in the morning,
or at noon, or at twilight, or in autumn, or summer, or spring. 34. Poisons
that are broken, crushed, scented, or mixed, kalakiita, and alambu should
be carefully avoided. 35-37. If the king wishes to know the truth, he
should administer to those accused of a major crime the sy7iga poison
from the Himalayas, which has the proper aroma, color, and flavor, but
not to children, the sick, or the elderly, nor to those accused of minor
offenses. Seven grains of poison mixed with clarified butter should be

112.  See a discussion of this legend in David V. Fiordalis (2008: 178f.).

113. Strong (1983: 73ff. & 215f.); the story is also referred to in the records of Faxian and
Xuanzang: see Deeg (2005: 396ft. & 557).

114. Asvattha tree: ficus religiosa.

115. Ca. 37.76 g: Olivelle (2013: 459).

116. 15. ata irdhvam pravaksyami lohasya vidhim uttamam, dvatrimSadangulani tu mandalan
mandalantaram. 16. astabhir mandalair evam angulanam satadvayam, caturvimsatsamakhydatam
samkhyatattvarthadarsibhih. 17. kalpitair mandalair evam usitasya Sucer api, saptasvatthasya pattrani
sitrenavestya hastayoh. 18. vidadhyat taptalohasya paiicasat palam sammitam, hastabhyam pindam
adaya sanaih saptapadam vrajet. 19. na mandalam atikramen napy arvaka padayet padam, na ca
patayetapraptah yavad bhiimir prakalpita. 20. tirtvanena vidhanena mandalani samahitah, adagdhah
sarvato yas tu sa visuddho bhaven narah. 21. bhayad va patayate yas tv adagdho yo vibhavyate, punas
tam harayel loham sthitir esda puratant, anena vidhind karyo hutasasamayah smytah. Translation
Lariviere (2003: 449, text: 235f.).
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administered to the accused. One twentieth of a sixth of a pala of poison
minus one eighth, mixed with clarified butter, should be administered to
the accused. 38. An accused who has been approved in accordance with
the preceding rule should touch a brahmana, fast, and then swallow the
poison in the presence of the gods and brahmanas. 39. If the poison is
peacefully digested without paroxysms or languor, the king, realizing that
the accused is innocent, should treat him with respect and release him.”!'”

In comparison with the rather simple Indian procedure the poison ordeal
described by Xuanzang seems rather complicated and the text not very clear,
which has confused some translators. Beal translates this passage: “They take
a ram and make an incision in its right thigh, then mixing all sorts of poison
with a portion of the food of the accused man, they place it in the incision of the
thigh (of the animal); if the man is guilty, then the poison takes effect and the
creature dies; if he is innocent, then the poison has no effect, and he survives.”!'®

I have to confess that it is completely unclear to me (and other commenta-
tors who stay awkwardly silent) why the poison has to be positioned in the
specific bodily part of a ram. Although an actual Indian practice cannot be
excluded in the light of the differences between prescribed $astric ordeals
and the ones practices in reality, what Xuanzang describes does not seem
to be a widely practised form. There is a possibility of influence from the
Chinese side where the only form of ordeal attested in antiquity is the one
by which a ram is used.!"” Another possible link on the Indian side is the
“srnga poison from the Himalayas” (sarngahaimavata) in the NS which is
also found in other law texts dealing with the ordeal. This poison is normally
described as being produced from a plant (sy7igf, the “horned one”) growing
in the Himalaya, sometimes also called ajasyrgi “with horns like a ram” 2
after the goat-horn-shaped fruits (?). According to KS it makes the blood
“dark and hard (clotted)”.”! KAS.2.15.17 mentions a plant of another name,
mesasyngt (“ram’s horn”), which, mixed with other substances, is used for
producing fermented drinks.'?* It could well be that Xuanzang confused the

117.  32. atah param pravaksyami visasya vidhim uttamam, tulayitva visam pirvam deyam etad
dhimagame. 33. na pirvahne na madhyahne na samdhyayam tu dharmavit, Saradgrismavasantesu
varsasu ca na dapayet. 34. bhagnam ca daritam caiva dhiipitam misritam tathd, kalakutam alambum
ca visam yatnena varjayet. 35. sarngahaimavatam sastam gandhavarnarasanvitam, mahadosavate
deyam rajia tattvabubhutsa-ya. 36. na balaturavrddhesu naiva svalpaparadhisu, visasya tu yavan
sapta dadydc chodye ghytaplutan. 37. visasya palasadbhagad bhago vimsatim astu yah, tam
astabhagahinam tu sodye dadyad ghrtaplutam. 38. yathoktena vidha-nena vipran spystvanumoditah,
sopavasas ca khadeta devabrahmanasamni-dhau. 39. visam vegaklamapetam sukhena yadi jiryate,
visuddham iti tam jiiatva raja satkytya moksayet. Translation Lariviere (2003: 450ff., text: 237f.).
118. Beal (1906, vol. 1: 84f.), for instance, following Stanislas Julien (1857-1858, vol. 1: 85).
Watters (1904-1905, vol. 1: 172), rightly opposes this interpretation and paraphrases as translated
by myself. Lariviere (1981: 41), is mistaken as he follows Beal’s translation. Mizutani (1999, vol. 1:
183), also translates in a similar way.

119. MacCormack (1990: 74ff.).

120. See PW, s.v.: odina pinnata, or lannea coromandelica, on which see Umberto Quattrocchi
(2012:2208b.1.), s.v. Lannea coromandelica: “strongly irritant” but not deadly poisonous, used for
poisoning fish, fruits are edible and bark and leaves are used for medical treatment.

121. Kane (1933: 204).

122. Olivelle (2013: 136f.); see also other references in PW, s.v.
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name and a description that poison from this plant was mixed and eaten with
meat, from which he concluded that the poison was taken with goat meat.
Both assumptions, however, have to be completely hypothetical as long as
no other concrete sources comes to light.'?

Conclusion

I hope to have shown that the interpretation of the description of Indian law
through a foreign lens — in my case a medieval Chinese one —needs a con-
textualising reading in both directions, the one of the “observer” (Chinese)
and the one of the studied “object” (Indian). One of the obvious tasks is to
try to understand the motivation behind a “description” diverging from what
can be gained as information from the Indian context through the normative
sources. This is, in cases, possible when taking into account the political and
social situation in China at the time of the author Xuanzang, who reacted
against certain aspects of Chinese law and legislation, which conflicted with
his own view as a Buddhist. Projecting an idealised Indo-Buddhist society
then was a means to indirectly criticise certain un-Buddhist aspects of
Chinese society (or government). Although the whole general “description”
of India in the first half of the second chapter of the XJ is an idealisation, it
is in the passage on law and in the preceding part on Indian warfare that the
strongest ethic stance is taken, and that subcutaneous criticism is brought
forward against harsh physical violence exerted in the Chinese context
through the idealised depiction of India. What is interesting in contrast to
this is that the part about the ordeals — which are not necessarily less cruel
than actions of war and punishment but had no direct correspondence in
China — contains the most authentic information when compared with the
Indian $astric texts.

Abbreviations

ADhS Apastambadharmasiitra

HDC Hanyu-dacidian, see Luo 1990.
GDhS Gautamadharmasiitra

KAS Kautiltyarthasastra

KS Katyayanasmryti

MDh$ Manavadharmasastra

NS Naradasmyrti

PW Petersburger Worterbuch, see Bohtlingk & Roth 18551875
VDhS Vaisnavadharmastitra

XJ Datang-Xiyu-ji, see Ji 1985.

123. There is also an interesting story in the Mahisasakavinaya, told by the Buddha, about a child
bitten by a poisonous snake and a sorcerer trying to force the snake to lick the poison from the child
by the force of a “black ram spell” and a black ram which obviously “writes” a spell with his horns
(T.1421.173c.151f.); the story is repeated in Daoshi’s it (f. 656-683) Fayuan-zhulin 7568k
(T.2122.482b.11t.). This at least seems to indicate that black rams were linked to ominous rituals.
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